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Court of Appeals of the District of Columbia 


No. 2976. 


Thomas June Kemp, Appellant, 

- vs. 

The Board of Medical Supervisors of the District of 

Columbia. 


Before the Board of Medical Supervisors of the District of 

Columbia. 


Thomas June Kemp, Appellant, 
m vs. 

The Board of Medical Supervisors of the District of 

Columbia, Appellee. 


• ^ remembered that before the Board of Medical Supervisors 
of the District of Columbia, at the City of Washington, District of 
Columbia, at the times hereinafter mentioned, the following papers 
were hied, and proceedings had, in the above entitled cause'- 


Washington, D. C., May 22, 1916, 

8:30 o’clock p. m. 

The Board met in the District Board Room of the Municipal 
Building at 8:30 o clock p. m. 


Present: Dr. G. C. Birdsall (President), Mr. Frederick A. Fen- 
WaUer^ 1 * Edgar ^°P eland > Mr -,Walter B. Guy, and Dr. L. D. 

i Mr. Davis and Mr - Kice Hooe appeared as counsel on 

behalf of Dr. Kemp. 

Mr. H. Ralph Burton and Mr A. W. Thompson appeared as coun¬ 
sel on behalf of the Executive Committee of the Medical Society of 
the District of Columbia. J 


Dr. Birdsall: The meeting of the Board will come to order. This 
is a special meeting of this Board to consider the case of Dr Kemp 

" 111! ? P leasure .> we will dispense with the reading of the min¬ 
utes of the last meeting. 

(Uppn motion duly seconded and carried the reading of the min¬ 
utes of the last meeting were dispensed with ) 

1—2976a 





9 THOMAS JUNE KEMP VS. 

We will now start with the business of the meeting, which is to 
consider the charges brought against Dr. Kemp by the Medical 

2 Society of the District of Columbia. 

Mr."Davis: I believe, Doctor, that the answer of Dr. Kemp 
has not been formally filed. I have the original, a copy of which 

has been served on the other side. T . n , 

Dr. Birdsall: Will you give that to the Secretary? I will now ask 

the Secretary to read the complaint against Dr. Kemp. 

Mr. Burton: May I interrupt a moment before it is read r 

Dr. Birdsall: Certainly. 

Mr. Burton: I would like to inquire if the usual procedure will be 
followed here with regard to opening and closing arguments. As I 
understand it. we are entitled to the opening and closing. 

Dr Birdsall: The procedure will be the same as is customary. 

(Dr Copeland thereupon read the complaint filed against Dr. 
Kemp by the Executive Committee of the Medical Society of the 
District of Columbia, which is copied into the record in full, as 

follows:) 

“To the Board of Medical Supervisors of the District of Columbia: 

“The Executive Committee of The Medical Society of the District 
of Columbia, acting under authority and by direction of said Med¬ 
ical Society comes now and complains and causes the Board to be 
informed that Thomas J. Kemp, a licentiate of your Board, was on 
or about the twentv-fourth day of March, A. D. 1913 convicted in 
the Supreme Court of the District of Columbia of the crime of 
3 sendin ,r a letter through the mails in violation of Section two 
hundred and eleven of the United States Criminal Code, 
which judgment was affirmed by the Court of Appeals of the District 
of Columbia on, to wit, the second day of March, A D. 1914, and 
which crime was one involving moral turpitude; and lurther, that 
the said Thomas J. Kemp did, during the month of November, 1912, 
in the District of Columbia, send through the 1 nited States mails, 
addressed to Quincy Compton, Concord, North Carolina, a letter con¬ 
taining information regarding the procuring or production of abor¬ 
tion ; and vour complainant requests an investigation of this com¬ 
plaint, and in case found sufficient, to ask that the license of the 

said Thomas J. EXECUTIVE COMMITTEE OF THE 

MEDICAL SOCIETY OF THE DISTRICT 
OF COLUMBIA, 

“ By G. WYTHE COOK, Chairman. 

‘ CHAS. L. WATERS, Member. 

FRANK LEECH, Member. 

JOHN B. NICHOLS, Member. 

A. L. HUNT, Member. 

H. C. MACATEE, Member. 

J. M. CHAPPELL, Member. 

E. G. SEIBERT, Member. 

D. S. LAMB, Member. 

J. LAWN THOMPSON, Member. 

JOHN VAN RENSSELAER, Member. 
JOSEPH S. WALL, Member. 
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Subscribed and sworn to before me, a notary public in and for 
the District of Columbia. 

“Given under my hand and seal this third day of April A. D 
1916. F ’ 

BERENICE H. BROY, 

Notary Public, D. C.” 

Dr. Birdsall: Will the Secretary now please state for the record 
the manner and the date in which this complaint was served? 

(Dr. Copeland thereupon read a letter, dated April 17, 1916, which 
was mailed to Dr. Thomas June Kemp, at 1455 Massachusetts Ave¬ 
nue, Northwest, Washington, D. C., notifying him of the charges 
filed against him. Dr. Copeland also exhibited to the Board the 
register return receipt signed by T. J. Kemp, acknowledging 
delivery of the letter above referred to. under date of April 
29, 1916. The letter referred to is as follows:) 

“Office of the Board of Medical Supervisors of the District of 

Columbia, Washington. 


“April 27, 1916. 

“Dr. Thomas June Kemp, 1455 Mass. Ave. N. W., Washington, 
D. C. 


“Dear Sir: The Board of Medical Supervisors of the District of 
Columbia is in receipt of a complaint against you, said complaint 
purporting to be signed and sworn to by a majority of the Executive 
Committee of the Medical Society of the District of Columbia. In 
accordance with requirements of the law, you are herewith furnished 
with a copy of said complaint. 

“The Board has directed me to advise you that it will conduct a 
hearing on the complaint May 6, 1916, at 2 P. M. in the Board 
Room, District Building, at which time you will be offered an oppor¬ 
tunity to be heard in person or by attorney, and present such wit¬ 
nesses in your behalf as you may desire. 

“Very truly yours, 

EDGAR P. COPELAND, M. D., 

Secretary 

Enclosure. 


Dr. Birdsall: Now will Mr. Davis please present the answer to 
these charges. 

5 Mr. Davis: I will ask Mr. Hooe to read it because I am out 

of voice on account of a cold. 

(Mr. Hooe thereupon read to the Board the answer to the charges 
filed against Dr. Kemp, which is copied into the record in full as 
follows:) 
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“Before the Board of Medical Supervisors of the District of Columbia, 
in the Matter of Thomas June Kemp, M. D. 

“Answer of the Above-nam-ed Thomas June Kemp (Hereinafter 
Called Respondent) to the Complaint, So Called, of the Executive 
Committee of the Medical Society of the District of Columbia of 
the Third Day of April, 1916, and the Citation Thereon of the 
said Board of Medical Supervisors. 

“Come- now the respondent, by his attorneys, and for answer to 
the said complaint and citation states as follows: 

“(1) He admits that as stated in said complaint he was on .or 
about March 24, 1913, convicted in the Supreme Court of the District 
of Columbia of the offense of sending a letter through the United 
States mails in violation of Section 211 of the United States Criminal 
Code, and that said judgment was affirmed by the Court of Appeals 
of the District of Columbia on March 2, 1914, but he denies that the 
said offense was one involving moral turpitude. 

“(2) For the purpose of this answer the respondent refers for the 
facts of bis accusation and conviction in the premises to the opinion 
of the said Court of Appeals in the case, as contained in 

6 Volume 41 of the reports of the said court, at pages 539 
et seq. 

(3) The respondent avers that after his conviction as aforesaid, 
upon due application in that behalf his sentence thereon to be im¬ 
prisoned two years in a penitentiary was, upon the recommenda¬ 
tion of the Attorney General of the United States, and on, to-wit, 
Julv 8. 1914, commuted to a fine of $500.00 provided it be paid, 
and that the said fine was thereupon paid by him, the respondent. 
A copy of the said recommendation of the said Attorney General is 
hereto annexed, marked “Respondent’s Exhibit A,” and is hereby 
made part hereof. 

(4) Thereafter, and on November 18, 1914, the said Medical 
Society of the District of Columbia, through its secretary, addressed 
to the said Board of Medical Supervisors of the District of Columbia 
a letter calling the attention of the said Board to the advisability of 
revoking the license of the respondent to practice medicine, which 
said letter was, by the said Board of Medical Supervisors, through its 
secretary, answered on January 13, 1915, by a letter stating, among 
other things, that it was not within the province of the said Board 
to investigate rumors of unprofessional conduct on the part of the 
practitioners of medicine in the District of Columbia ; that the said 
Board is not charged with the duty of prosecuting violators of the 
Medical Practice Act or of medical ethics; and that the said Board 
was not in position to inaugurate charges against the respondent, 
but had authority and was fully prepared to sit in judgment upon 

any recognizable charges which might be preferred against 

7 him by the said Medical Society; and informing the said 
Society that if it, by its officers, committees, or other repre¬ 
sentative, would formulate specific charges against the respondent, 
file them with the said Board and prosecute them either through 
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°f t , he Corporation Counsel or by employment of some other 
attorney at law for said purpose, the said Board would give the 
matter its immediate and most careful attention, and would revoke 
® * le ? nse o{ the respondent if the charges presented and the proofs 

!ofJ r " a , rra ? t ? d 8Ueh r ?); ocatlon - A c °py of the said letter of the 
' ald Board of January 13 ) 1915, is hereto annexed, marked “Re- 
spondent s ExhibR B, and is hereby made part hereof. 

,, (5) , Thereafter, and on March 3, 1915, the said Medical Society 

STSfci! SeC T‘f t ry - addressed to the Commissioners of the District 

e t fer . siting the preceding correspondence between 

H 16 said Board , and requested that the 
said Society might have the aid and advice of the Corporation Coun- 

se in the matter, adding that the attorneys for the said Society, 

duly named, were prepared to render assistance possible in the 

said letter of the said Medical Society of 
March 3, 1915, is hereto annexed, marked “Respondent’s Exhibit C ” 
and is hereby made part hereof. 

ers‘ , irkJn e Tw r ’/^ d , 0n ^ Iar u Ch IV 915 . the said Commission¬ 
ers of the District of Columbia, by their Acting President, replying 

to the said letter of the said Society of March 3, 1915" in- 

8 formed the said Society that in his opinion the Corporation 

• i Y°^ nse a very questionable practice for him or his 

assistants to prosecute physicians before the said Board of Medical 
Supervisors, and the said Commissioners accordingly suggested that 
it would be better for the said Medical Society to proceed in accord- 
ance with the suggestion contained in its letter of January 13 1915 

tbat^bp^kf ^Pl^entof an aM , orne - y for the Purpose; adding 
that the fact that the said letter stated that the said Soicetv had al- 

- r A ead> reta * ned counsel made this proceeding simpler and more direct. 
i ™Py ?f tBe said letter of the said Commissioners of March 19 
1915, is hereto annexed, marked “Respondent’s Exhibit D ” and is 
hereby made part hereof. ’ 18 

ox “! ‘' J? and h, y secllun 10 of the act of the Congress of the United 
States of June 3, 1896, entitled “An Act to Regukte the Practiced 
Medicine and Surgery, to License Physicians and Surgeons, and to 
Punish Persons Violating the Provisions thereof in the District of 
Columbia, under and by virtue of which was issued the citation to 
the respondent m the premises, it is provided that the said Board of 
Medical Supervisors may, by a vote of four members refuse to grant 
< ’ r - , , na y revoke a license to anyone to practice medicine in the Dis¬ 
trict of Columbia, and may at any time within two vears from the 
refusal or revocation of a license, by a vote of four members, issue 
without examination, a new license to the person affected restoring 
to him all the rights and privileges of which he had been deprived 
y said Board; the meaning and intent whereof is that any former 
practitioner of medicine in the District of Columbia who may 
9 have had his license revoked as in and by the said act pro- - 
, vlded ’ and Tjo thereafter conducted himself conformably to 
Jaw, professional ethics and good morals, should upon application 
have such revocation of his license revoked and be restored to all the 
rights and privileges of which he had been thereby deprived. And 
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the respondent avers that by the omission of the said Board to take 
action against the respondent in respect to the premises for more 
than two vears after the affirmance of his conviction by the Court of 
Appeals of the District as aforesaid, and for more than three years 
after his conviction as aforesaid, the said Board is estopped to prose¬ 
cute its said citation or to take any other or further action thereon 

against the respondent. . , .. 

“(8) It is and at all the times hereinbefore mentioned contin¬ 
uously has been, the law in force in the District of Columbia, that 
no person shall he prosecuted, tried, or punished for treason or other 
capital offense, wilful murder excepted, unless upon indictment 
found against him within three vears next after such treason or 
capital offense is done or committed, and that no person shall be 
prosecuted, tried, or punished for any offense not capital (except for 
crime arising under the revenue laws or the slave trade laws of the 
United States) unless on indictment found or information instituted 
within three vears next after such offense shall have been com¬ 
mitted (B S U. S. Secs. 1048, 1044, 1046); and as hereinbefore 
appears, and as the fact is. the offense of which the respondent was 
convicted as aforesaid was committed in the month of rso- 
10 vember. 1912. and he was convicted thereof as aforesaid on 
March 24. 1918, each of which said days is more than three 
vears prior to the filing of the said complaint, so-called, of the said 
Medical Societv, and of the issue thereon of the said citation to the 
respondent bv the said Board of Medical Supervisors, t herefore 
the respondent savs that the new prosecution of him in supposed 
accordance with the said act of .Tune 8. 1896, is forever barred. 

“Wherefore, the respondent prays that he go without day in re¬ 
spect of the matters and things in the said complaint, so-called, and 
citation set forth, or supposed to be, and that the same may be dis- 

m,SSed ' THOMAS .TUNE KEMP, 

Bv HENRY E. DAVIS, 

' RTCHARD HOOE, 

u His Attorneys.” 


“Respondent's Exhibit A. 

Petitioner, a physician in the District of Columbia, was strongly 
suspected of being an abortionist, although the local authorities had 
been unable to secure evidence which would convict him. A post- 
office inspector thereupon sent Dr. Kemp a decoy letter frorn Con¬ 
cord, N. C., purporting to be written by a married man who had been 
having improper relations with a young girl and caused her to be¬ 
come pregnant. The writer pointed out that being a married man 
he could "not marry the girl, and unless something was done her 
reputation would be mined, and asked the doctor if he 
would be willing to relieve the girl of the trouble, 
11 inquiring what the cost would be, etc. The doctor s 
reply, which was not signed, but evidently written by him, 
was that it would cost about $200 and would take about 
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one week. Arrangements, so it was testified, were thereupon 
made. There was no evidence that the doctor had ever before im¬ 
properly used the United States mails, nor had the post-office au¬ 
thorities ever received complaint that he had so misused the mails. 
The pardon attorney strongly urged that this was an improper use 
of a decoy letter; that while it was entirely proper to use a decoy 
letter where there was any evidence that the person suspected had 
violated a law of the United States, or where complaint had been 
made or there was ground for believing that he had so violated the 
law, it was improper to induce him to commit a Federal crime in 
order to punish him for a local offense, which should be punished 
by local statute; that abortion is essentially a local offense, punishable 
and cognizable throughout the States by State law, and in the Dis¬ 
trict of Columbia by the Code of the District; and that the use of the 
machinery of the Federal Government to incite and decoy the de¬ 
fendant into the commission of a crime which, so far as known, he 
had never before committed and possibly never would have com- 
miated but for the action of the inspectors, was improper, and that 
the sentence imposed, which included a term in the penitentiary, 
was excessive punishment under the circumstances. The Attorney 
General was of the opinion that there was much to be said on that 
ground, and since the whole thing was a fiction, and there was no 
girl in the case and no abortion was performed, and since the 
12 only violation of law committed was done bv the incitement 
and procurement of a Federal officer, he believed it would be 
unjust to require the defendant to undergo a penitentiary sentence 
therefor, and was of the opinion that a fine would be sufficient pun¬ 
ishment under the circumstances. He advised that the sentence be 
commuted to a fine of $1,000 upon condition that the same be paid.” 

“July 8, 1914, sentence commuted to a fine of $500, provided it 
be paid.” 


“Respondent's Exhibit B. 

“Office of the Board of Medical Supervisors of the District of 

Columbia. 

“Washington, January 13, 1915. 

“Dr. A. L. Hunt, Secretary the Medical Society of the District of 
Columbia, The Burlington, Washington, D. C. 

“Dear Doctor: Your letter of November 18, 1914, saying ‘At a 
recent meeting of the Medical Society of the District of Columbia I 
was instructed to call the attention of the Board of Medical Super¬ 
visors to the advisability of revoking the license to practice medi¬ 
cine of Dr. T. J. Kemp, of this city/ was presented to the Board at a 
meeting held on the seventh instant, and I was directed to inform 
the Medical Society, through you, that it is not the duty, nor within 
the province of this Board to Investigate rumors of unprofessional 
conduct on the part of practitioners of medicine in the District of 





8 


THOMAS JUNE KEMP VS. 


Columbia, and that the Board is not charged with the duty of prose¬ 
cuting violators of the Medical Practice Act or of Medical Ethics. 

“I was further directed to inform you that if the Society, by its 
officers, committees or other representative, will formulate 
13 specific charges against Dr. T. J. Kemp, file them with the 
Board and prosecute said charges either through the office 
of the Corporation Counsel or by employment of some other attorney 
at law for said purpose, the Board will give the matter its immediate 
and most careful attention, and will revoke the license of Dr. T. J. 
Kemp if the charges presented and the proofs thereof warrant such 


revocation. . - 

“The Societv has, evidently, a wrong impression of the duties and 

powers of the Board in such matters, and the foregoing information 
is furnished in order that there might be no room for doubt as to 
the readiness of the Board to perform its full duty both to the pro¬ 
fession and to the public. The Board, however, insists that its 
duties must be performed regularly and in strict accord with the 
laws which govern its actions. 

“I am still further directed to inform you that the Board sees no 
reason to take further action in reference to your letter unless, as 
suggested above, the Society, which presumably has reliable infor¬ 
mation upon which its action was based, and specific knowledge 
warranting such procedure, sees fit to prefer and prosecute charges 
against Dr. T. J. Kemp which would warrant the revocation of his 
license to practice medicine in this District. 

“The Board is not in position to inaugurate charges against Dr. 
T. J. Kemp, but has authority and is fully prepared to sit in judg¬ 
ment upon anv recognizable charges which may be preferred against 
him by the Medical Society of the District of Columbia. 

14 “Respectfully, 

“GEO. C. OBER, M. D. } 

“Secretary. 


“Respondent's Exhibit C. 

“March 3, 1915. 

“The Commissioners of the District of Columbia, Washington, D. C. 

“Dear Sirs: Under date of November 18, 1914, the Medical So¬ 
ciety of the District of Columbia addressed a letter to the Board of 
Medical Supervisors of the District of Columbia, calling attention 
of the Board to the advisability of revoking the license of Dr. T. J. 
Kemp, of this city, to practice medicine. 

“The Board replied, under date of January 13, 1915, that it was 
necessary to formulate specific charges, file them with the Board, and 
prosecute said charges either through the office of the Corporation 
Counsel or by the employment of other attorneys for that purpose. 
A copy of the Board’s letter is attached hereto. 

“In view of the fact that such charges, if filed, are usually prose¬ 
cuted by the Corporation Counsel, it is requested that the Medical 
Society "may have the aid and advice of the Corporation Counsel in 
the matter. 
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, ' Th ® a « o rneys for the Medical Society, Messrs. McLanahan, Bur¬ 
ton and Culbertson, Union Trust Building, are prepared to render 
assistance possible m this connection. F 

“Very truly yours, 

“A. L. HUNT, 
‘Corresponding Secretary 




>) 
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“Respondent's Exhibit D. 




‘Executive Office, 
“Commissioners of the District of Columbia. 


U 


“Washington, March 19, 1915. 


Dr. A. L. Hunt, The Burlington, Washington D. C. 

^ _ 


“ De '} r Si ? : Your letter of March 3d, enclosing copy of cor- 

wuth the en Bonrd d of a/ M , e Q lcal S ? ciet y of the District of Columbia 
lth the Board of Medical Supervisors of the District of Columbia 

con S side C r e Zn 0n 4th ^ S6nt t0 the Corporation Counsel (or 

,‘‘ Th ? Corporation Counsel states that the law does not make it the 

ordered tS^sTte^n 11 ° r h \ a! l sistante > unless specifically 

ordered to do so, to prosecute charges before the Board of Medical 

conduct" 01 ! n' Doi nf of V'T*! Ih* f° r “F^onal or dishonorable 
, J" P 01I |t of fact, the law makes it the duty of the U S 

srirlttomey to prosecute violations of the act creating the Board 

of Medical Supemsors. The Corporation Counsel adds'Aat in his 

opinion it would be a very questionable practice for the Corporation 

Counsel or his assistants to prosecute physicians before the Board 

of Medical Supervisors upon charges of unprofessional or unethical 

license 4, ° r ° ther ““ th&t W0Uld i ustif > the revocation oft 

be be , tter e tor 0f von i to 0 n I roi«d th6 Comm . ission ers suggest that it would 
oe Detter tor you to proceed in accordance with the suggestion con 

tamed in the letter from Dr. Ober, dated January 13th by 

16 the employment of an attorney for the purpose ' The fact 

. • , that y° ur letter states that the Medical Society has already 

d “Ve^ r^Sufiy Pr0Ceedmg Simpler ^ m ° re direct 

“THE BOARD OF COMMISSIONERS OF 
/C1 . „ THE DISTRICT OF COLUMBI \ 

(Signed) “By LOUIS BROWNLOW, Acting President' 


>} 


17 


Mr. Davis: Is the Board familiar with this corresDondenee 
. an d so forth set forth in these exhibits A, B C and D? If 

"ik" sz 7 asr? “ ;f e ^ **• i “ 

lh. Allorriy A “ *" h •» th * ■*»■»■nemtafa, 

Mr. Davis: That need not be read 

2—2976a 
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Dr. Birdsall: The Board is familiar with these exhibits and we 
would suggest that they be not read at this time, but that they be 

ln< (The r exhiwVrefeTeTto appear following the answer filed to the 

4 h Dr^BirdsalD Haw the attorneys for the Medical Society any evi¬ 
dence in support of their complaint? . . . 

Mr Burton: As attorney for the Medical Society, I wish to su 

mit a certified copy of the indictment and a certified copy of the 
transcript of record in the Court of Appeals. I would like to read 

the indictment. 

Dr. Birdsall: Will you kindly read them. n nxm .\ 

(Mr Burton thereupon read the indictment, which is as follows.) 


“ Indictment . 

“Filed in Open Court December 13, 1912. 

“In the Supreme Court of the District of Columbia Holding a Crim- 

inal Term, October Term, A. D. 191i. 

“District of Columbia, ss: 

“The Grand Jurors of the United States of America in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That on. to wit, the fourteenth day of November, in the 
18 vear of our Lord one thousand nine hundred and twelve, one 
James L Woltz did address and cause to be mailed, postage 
prepaid in the postoffice establishment a letter to one Thomas J. 
Kemp late of the District aforesaid, requesting certain information 
as to where and by whom acts and operations for producing and pro¬ 
curin'* of abortion would be done and performed and how and by 
what means abortion could lie produced, which said letter was and is 
in the words and figures as follows, to wit. 

“ ‘Concord, N. C., Nov. 14, 1912. 

« ‘Thomas J. Kemp, 433 G St., N. W., Washington, D. C. 

“ ‘My Dear Doctor: I trust you will pardon my writing you as 
I am but I am in such great distress and so anxious to find some 
wav out of it, that this is my only excuse. I am a young man, 
married and have been unfortunate enough to have gotten a young 
woman friend into trouble, to be plain she is in a family wav. Ot 
course I can not marrv her and the condition she is in makes it 
necessary that she be afforded relief at as early a period as possible 
She can not permit the matter to go to full period either, as that 
would mean the ruin of her reputation a thing not to be thought of. 
The o-irl is only twenty two yejirs old and is about two and a halt 
months gone. If you can and will take this matter for us and re¬ 
lieve the girl of her trouble will you please let me know what it will 
cost and about how long she would have to stay up there in \\ ash- 
ington? Will it be necessary for her to go to a Hospital ( or could 
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the business be done here by the use of medicines? I want to be 
frank and tell you that we have tried two or three things we saw 
advertised and got at the drug store here, but they have been with¬ 
out effect. 

‘Sincerely, 

QUINCY COMPTON/ 

19 “And the Grand Jurors aforesaid upon their oath aforesaid 

do further present: 

That in answer thereto and for the purpose of giving the infor¬ 
mation requested in said letter above set forth as to where and by 
whom acts and operations for the procuring and producing of abor¬ 
tion v ouId he done and performed and how and by what means 
abortion could he produced, the said Thomas J. Kemp did on or 
about, to-wit, the fifteenth day of November, in the year of our Lord 
one thousand nine hundred and twelve, and at the District aforesaid, 
unlawfully, feloniously and knowingly deposit and cause to he de¬ 
posited in a letter box of the United States at the District aforesaid, 
for mailing and delivery through the postoffice establishment of the 
United States, a certain letter and notice giving information and in¬ 
tending to gn e information where and by whom acts and operations 
for the producing and procuring of abortion would he done and per¬ 
formed and how and by what means abortion could be produced, 
that is to say, information that acts and operations for producing 
and procuring abortion would he done and performed by him, the 
said Thomas J. Kemp, at the City of Washington, District of Co¬ 
lumbia, and information how and by what means an abortion could 
be produced, which said letter and notice last aforesaid was then and 
there non-mailable matter, all of which he, the said Thomas J. Kemp 
then and there well knew, and which said letter and notice was then 
and there contained and enclosed in a sealed envelope addressed to 
and intended for and bearing and having the address and superscrip¬ 
tion following, to-wit: 

“Quincy Compton, 

Concord, N. C.” 

20 and which said letter and notice last aforesaid was and is in 
the words and figures following, to-wit: 

“ ‘Washington,-- 

“‘Dear Sir: Your letter received and would say that it would 
cost about two hundred and have to stay here one week—destroy this 
letter Can t write about this—better come—This is answer to vour 
letter won’t sign any name— 


against the form of the statute in such case made and provided and 
against the peace and government of the United States 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 
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Endorsed : No. 28,649. United States vs. Thomas J. Kemp. Vio¬ 
lation of Section 211 of United States Criminal Code. Witnesses: 
James M. Woltz, Edmond Honvery. A true bill: Fred W. Behrens, 

Foreman.” 


Mr. Burton: T have also for presentation to the Board the tran¬ 
script of the record of the docket. I do not understand whether the 
Board cares to be ar all of these docket entries, but I shall stop when 

they direct me. 

Dr. Walter: Yes; let us hear them. . 

(Mr. Burton thereupon read the docket entries, which are as 

follows:) 


“In the Supreme Court of the District of Columbia. 

Transcript of "Record. 

“To all to whom these presents come, Greeting: 

21 United States of America, 

District of Columbia, ss: 

“Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, among others, were the following proceed¬ 
ings, to-wit: 
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1913, 

Mar. 

24. 

a 

it 

’28. 

It 

u 

31. 

ll 

Apl. 

X 
. • 

u 

ti 

12. 


it 

May 

5. 

(t 

it 

16. 

a 

it 

29. 

it 

June 

9. 

it 

it 

19. 

it 

t: 

21. 

it 

Aug. 

18. 

t. 

t: 

25. 

1914, 

Jul. 

27. 

it 

ll 

28. 


Same Jury: Verdict Guilty. 

Motion in arrest of judgment filed. 

“ for new trial filed. 

Con’d for term. 

Motions argued and sub. 

Motions overruled and excepts, noted. 

Sentenced to Pen. for two (2) years to take effect 
from arrival at Pen. 

Appeal noted. Cost Bond $100. 

Bail Bond $2,500. Duncan U. Fletcher surety 

taken. 

Fifty dollars deposited in lieu of Bond. 

Time to submit Bill of Fx. extended to and includ¬ 
ing June 9. 

Motion of submission of Bill of Ex. filed. 

Bill of Exceptions submitted. 

Time to file Transcript extended to and inc. Sep. 2, 
1913. 

Bill of Exceptions signed and filed. 

Designation of Record filed. 

Assignment of Errors filed. 

Mandate from Ct. of Appeals filed. 

Commutation of sentence by President of U. S. to 
$500 fine filed. 

Fine $500 paid. 

Order to restore deposit for costs. 

Authentication of Record. 


Supreme Court of the District of Columbia: 

I, John R. Young, Clerk of the said court, do hereby certify that 
the writing annexed to this certificate is a true copy, of original 
Docket Entries on file and of record in said court in this cause. 
Witness my hand and the seal of said court, this 1st day of May, 

1916 '[seal-1 (Signed) JOHN R. YOUNG, Clerk. 


I J. Harry Covington, Chief Justice of said court, do hereby cer¬ 
tify the foregoing attestation by John R. Young, Clerk of the said 
court, to be in due form. 

Witness mv hand and seal this 1st day of May, 191b. 

(Signed) J. HARRY COVINGTON, [seal.] 

^ s } Chief Justice. 


I, John R. Young, Clerk of said court, hereby certify that 
23 the Honorable J. Harry Covington, whose genuine signature 
is subscribed to the foregoing certificate, was, at the time of 
signing and attesting the same, Chief Justice of said court, duly com¬ 
missioned and qualified. 
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Witness my hand and seal of said court, this 1st dav of May, 
1916. 

[seal.] (Signed) JOHN R. YOUNG, Clerk.” 

Mr. Burton: I have also a transcript of the record from the Court 
of Appeals. It seems to me that it would be unnecessary to read 
that. 

Mr. Fenning: Are counsel for the respondent satisfied that that 
should be incorporated into the record? If so, that may be done, 
and it will he considered by the Board in its consideration of the case. 

Mr. Davis: Yes. 

(The record from the Court of Appeals is as follows:) 

“Court of Appeals of the District of Columbia. 

Thomas J. Kemp, Appellant, 

v. 

United States of America, Appellee. 

******* 

“Mr. Justice Van Orsdel delivered the opinion of the Court: 

“Appellant, defendant below, was convicted of the crime of send¬ 
ing a letter through the mails in violation of section 211 of the 
United States Criminal Code, which, in part, provides as fol- 
24 lows: ‘Every * * * letter * * * or notice of any 

kind giving information directly or indirectly * * * 

where or by whom any act or operation of any kind for the pro¬ 
curing or production of abortion will be done or performed, or how 
or by what means conception may be prevented or abortion procured, 
whether sealed or unsealed, * * * is hereby declared to be non¬ 

mailable matter and shall not be conveyed in the mails or delivered 
from any post-ofhce or by any letter carrier. Whoever shall know¬ 
ingly deposit, or cause to be deposited for mailing or delivery, any¬ 
thing declared by this section to be nonmailable * * * shall 

be fined * * * or imprisoned/ etc. 

“It appears that one James L. Woltz, a detective in the employ of 
the Post-office Department, caused to be mailed the following letter 
from Concord, N. C., to defendant in Washington, D. C., signed by 
the fictitious name, ‘Quincy Compton’: 

“ ‘Concord, N. C., Nov. 14, 1912. 

“ ‘Dr. Thomas J. Kemp, 433 G St. N. W., Washington, D. C. 

“ ‘My Dear Doctor: I trust you will pardon my w T riting you 
as I am, but I am in such great distress and so anxious to find some 
way out of it, that this is my only excuse. I am a young man, mar¬ 
ried, and have been unfortunate enough to have gotten a young 
woman friend into trouble; to be plain, she is in a family wav. Of 
course, I can not marry her an.d the condition she is in makes Unneces¬ 
sary that she be afforded relief at as early a period as possible. She 
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can not permit the matter to go to full period either, as that 
25 would mean the ruin of her reputation a thing not to be 
thought of. The girl is only twenty-two years old, and is 
about two and a half months gone. If you can and will take this 
matter for us and relieve the girl of her trouble will you please let 
me know what it will cost and about how long she would have to 
stav up there in Washington? Will it be necessary for her to go to 
a hospital or could the business be done here by the use of medi¬ 
cines? I want to he frank and tell you that we ha\e tried two or 
three things we saw advertised and got at the drug store here, but 
they have been without effect. 

“ ‘Sincerely, QUINCY COMPTON.’ 


“In answer to this letter, defendant mailed in the District of Co¬ 
lumbia. in an envelope addressed to Quincy Compton, Concord, 
N. C., the following letter: 

“ ‘Washington,-, -. 

“‘Dear Sir: Your letter received and would say it would cost 
about two hundred and would have to stay here one week—destroy 
this letter—Can t write about this better come— r I his is answer to 
vour letter won’t sign my name. 


“It is conceded that this letter was written by defendant. For the 
purpose of interpreting what it was intended to con's ey, the Co\ em¬ 
inent introduced the Compton letter in evidence, and the testimony 
of a detective named Ilonvery, who interview defendant a short time 
after the letter in question was written, representing that he was 
Quincy Compon and that the girl referred to in the Compton 
26 letter was at the Metropolitan Hotel, in this city, prepared to 
undergo treatment. He testified that defendant refused to 
see the girl in his office, but went so far as to procure a room for her 
and fix the time for the treatment to begin. Much of the evidence 
given by this witness was denied by defendant. This, however, cre¬ 
ated an issue of fact for the jury with which we are not concerned. 

“It is urged by counsel for defendant that the indictment does not 
charge an offense, because the letter written by defendant to Quincy 
Compton does not, in itself, give information ‘where and by whom 
any act or operation of any kind for the procuring or production of 
abortion will be done or performed.’ The trial court was not con¬ 
fined to the letter of defendant. It properly held that, in determin¬ 
ing the intent of defendant, his letter should !>e interpreted in the 
light of the one to which his was an answer. ‘The letter addressed to 
the defendant, which is set out in the indictment, is perfectly clear 
in its terms as to what information is desired, and the letter deposited 
by the defendant, which is alleged to be in pursuance of the request 
contained in the letter to him and in reply thereto and with his 
knowledge that it gave the information desired, considered in con¬ 
nection with the letter reecived by him and the allegations in the 
indictment, is sufficient, in my opinion, to sustain a charge of the 
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offense prohibited by the statute of giving the prohibited information 
“directly or indirectly.” ' United States v. Kline, 201 Fed., 954. 
See also Ackley v. United States, 200 Fed., 217; Clerk v. United 
States, 202 Fed., 740; United States v. Somers, 164 Fed. 
259. 

27 “It was also competent to establish that defendant’s letter 
gave information prohibited by the statute by the extrinsic 

evidence of the detective who interviewed defendant when he sup¬ 
posed the girl was in a hotel in this city. 

In a prosecution of this character the Government is not con¬ 
fined to the letter itself, but may show by any competent extrinsic 
testimony that the letter gives information which the statute pro¬ 
hibits being given through the mail, and that it was in fact intended 
to convey such information. If the character of a letter can not be 
thus shown by extrinsic facts, the statute under which the indictment 
is drawn could be easily evaded and would prove a dead letter.’ 
United States v. Grimm, 50 Fed., 528. 

“Applying these rules of interpretation, it is not difficult to bring 
this case within the statute. Compton, after detailing the girl’s 
condition and the relief sought, wrote in part: ‘If you can and will 
take this matter for us and relieve the girl of her trouble will you 
please let me know what it will cost and about how long she would 
have to stay up there in Washington?’ Defendant replied: ‘Your 
letter received and would say that it would cost about two hundred 
and would have to stay here one week.’ Read together, defendant’s 
reply can be interpreted as meaning but one thing: I will perform 
the operation, or procure some one who will perform it; it will cost 
$200, and the girl will have to stay in Washington one week. This 
interpretation is confirmed by defendant’s interview with the witness 
Hon very, when he supposed that he was talking to Compton, and 
that, in response to his letter, the girl had been brought by Compton 
to W ashington. It is unnecessary that the letter should upon 

28 its face disclose the information. It may be innocent upon 
its face. Grimm v. United States. 156 U. S. 604 De Gignac 

v. United States, 113 Fed., 197. 

“Defendant was charged with mailing a letter intending to furnish 
the information sought in the Compton letter. We think the proper 
test to be applied is, whether or not, reading the letters together, de¬ 
fendant’s answer gave Compton information upon which he could 
intelligently act. Of this there can be no doubt. It matters not 
whether defendant intended to treat the girl himself or procure 
another to give the treatment. His letter furnished the forbidden in¬ 
formation. To hold that the letter itself must directly contain on 
its face the information would be to defeat the whole object, purpose, 
and intent of Congress in enacting this statute. 

“Error is assigned in the refusal of the court to require witness 
Woltz, the writer of the Compton letter, to give the name of the per¬ 
son who made complaint against defendant. The record does not dis¬ 
close that such complaint was ever made. The witness testified: ‘The 
letter in question was sent to the defendant not to induce him to 
break the law, but to discover whether he was using the mails in 
3—2976a 
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violation of the law, and but for information possessed by the witness 
that the defendant was probably using the mails in violation of the 
law the letter signed Quincy Compton would not have been sent. 

It is true this statement was made to the court, out of the hearing of 
the jurv, when the court was ascertaining from this witness his 
motives in sending the decoy letter in order that the prelimi- 
29 nary question of its admissibility might be determined. The 
court properly found that the letter was admissible. It is not 
material upon what information Y\ oltz acted. Tt does not appear 
that it was his purpose to induce defendant to commit a crime, but 
to ascertain whether he was engaged in an unlawful business. It is 
no defense that the letter written bv defendant was in answer to a 
decov letter written, as in this case, by a Government detective. 
Andrews v. United States, 162 U. S. 420. Neither is it material 
that the letter was written under an assumed name and contained a 
false statement of fact. The trap set was a proper one. ‘The official, 
suspecting that the defendant was engaged in a business offensive to 
good morals, sought information directly from him. and the defend¬ 
ant. responding thereto, violated a law of the United States by using 
the mails to convey such information, and he can not plead in de¬ 
fense that he would not have violated the law if inquiry had not been 
made of him by such Government official. The authorities in sup¬ 
port of this proposition are many and well considered. * 

The law was actually violated by the defendant; he placed letters in 
the post-office which conveyed information as to where obscene mat¬ 
ter could be obtained, and'he placed them there with a view of giv¬ 
ing such information to the person who should actually receive those 
letters, no matter what his name; and the fact that the person who 
wrote under these assumed names and received his letter was a Gov¬ 
ernment detective in no manner detracts from his guilt.’ Grimm v. 


United States, 156 U. S., 604. , 

“But it is urged that the ruling of the Court restricted defendant s 
right to a full cross-examination of this witness. The admis- 
30 sion of the letter and the further testimony of the witness that 
‘the idea of writing the said letter to the defendant originated 
with said Woltz, and the said letter was entirely fictitious, none of 
the statements of fact therein contained being true, the name of 
Quincy Compton being also fictitious, there being no such person in 
existence,’ were sufficient to lay the witness open to a searching cross- 
examination as to his motives in writing the decoy letter. 

“The motive, however, of the writer of the decoy letter is not im¬ 
portant. The letter was admissible on its face, irrespective of the 
motive of the writer. It was not such an inducement to commit crime 
as the law condemns. It left the way open to defendant, either by 
ignoring it, or by answering it, to disclose that he was not conducting 
the sort of unlawful business in which he was requested by its ex¬ 
press terms to engage. It was optional wdth him either to act the 
part of an honest man, or the part of a criminal. Without any in¬ 
fluence from any one he chose the latter course. He is estopped to 
complain when he is confronted with the trap into which he know¬ 
ingly and voluntarily stepped. ‘Even if inducements to commit 
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crime could be assumed to exist in this case, the allegation of the de- 
fendant would be but the repetition of the plea as ancient as the 
world, and first interposed in Paradise: ‘The serpent beguiled me 
and I did eat.’ That defense was overruled by the great Law-giver, 
and \\hate\er estimate we may form, or whatever judgment pass 
upon the character or conduct of the tempter, this plea has never 
since availed to shield crime or give indemnity to the culprit, and it 
if safe to say that under any code of civilized, not to say 
Christian ethics, it never will/ Onondaga Countv Comm. v. 
Backus, 29 How. Pr., 33. 

“It is assigned as error that the court refused to permit counsel 
for defendant to recall, for further cross-examination, the witness 
Hon very, the detective who interviewed defendant under the as¬ 
sumed name of Quincy Compton, when he (defendant) supposed the 
gnl was in this city. This witness testified in the course of his exami¬ 
nation that he ‘looked for but saw no sign on the outside of 433 G 
Street, and bis recollection was that there was no sign there/ It ap¬ 
pears that after witness had testified, in a conversation with a police¬ 
man relative to the sign, witness said that he had testified there was 
no sign on defendant’s office and he did not want to be made out a 
liar. It w as e\identlv for the purpose of laying the ground for im¬ 
peachment by the testimonv of the policeman that counsel for de¬ 
fendant sought to recall this witness. This was merely a collateral 
matter. It is not important, nor even material, whether there was a 
sign on the house or not. It is conceded defendant is a physician; 
but that is not important, since the offense could be as well com¬ 
mitted by a layman as a physician. Besides, the defendant got the 
full benefit of the evidence, in so far as it tended to impeach the 
witness, when the policeman was permitted to testify as a witness 
for defendant that ‘for eight years * * * the defendant had 

out^ physicians’ signs at his office, which had never been removed.’ 

“It is insisted that there is a fatal variance between the copy of 
the letter signed by defendant, as set out in the indictment, and 
the original letter offered in evidence. The letter, as set out 
32 in the indictment, contained the words, ‘It would cost about 
two hundred and have to stay here one week.’ In the origi¬ 
nal letter, the expression read, ‘It would cost about two hundred & 
v T ould have to stay here one week/ It will be observed that in the 
copy the w r ord ‘would’ is omitted, and instead of the sign for the 
word ‘and’ the w T ord is spelled out. These errors in no wav change 
the sense or meaning conveyed by the letter. The question of va¬ 
riance is one of law for the court, and, unless it appears that it 
is prejudicial, to the rights of the accused, it will not be 
deemed material. The gravaman of the offense here charged is not 
the writing of the letter, but the depositing of it in the mail. Hence, 
there is no occasion for the application of the strict rule which is 
sometimes invoked in cases of forgery, fraudulently procuring an 
indorsement of a promissory note, or other kindred crimes, where 
the offense relates directly to the instrument relied upon. Thomas v. 
State, 103 Ind., 419. The old technical rules of pleading in criminal 
cases, inherited from an early English civilization, have been greatly 
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relaxed, and have been supplanted by the more reasonable rule ‘that 
onlv material and substantial variances between the pleadings and 
the proofs will be regarded.’ Williams v. United States, 3 App. 

C., 335; 22 Wash. Law Rep., 457. , . , . 

“The court committed no error in refusing to grant defendant s 
request for an instructed verdict, or his request for an instruction to 
the effect that the jury should return a verdict of not guilty it it 
appeared from the evidence ‘that there was no such person as 
33 Quincy Compton, that the statements in the letter to the de¬ 
fendant signed ‘Quincy Compton’ were false and were made 
for the purpose of entrapping the defendant and in pursuance of a 
plot, or scheme adopted and carried out by officials of the Post-office 
Department to induce or solicit the defendant to mail a nonmai - 
able letter.’ We have held it immaterial that the letter addressed to 
defendant was signed in the name of a fictitious person and that its 
contents were false. Defendant’s crime consisted in mailing a letter 
containing the forbidden information, and it is not important that 
it could never reach the person to whom it was addies^ed. the crime 
was complete when defendant deposited in the mail a letter giving 
such information as the statute prohibits. United States v. Grimm, 
45 Fed.. 559, 50 Fed., 528, 156 U. S., 604; Ackley v United States, 
200 Fed., 217; United States v. Musgrave, 160 fed., /00. Affirmed. 

Dr. Birdsall: Is there any further evidence. 

Mr Burton: That is all the evidence we have. 

Dr. Birdsall: Have the attorneys for the respondent any evidence 

to bring forward, any witnesses? ., 

Mr. Davis: We have assumed, may it please the Board, that the 

papers that we have annexed here as exhibits A, B, C and D wil 
he admitted as authentic copies of the originals, and that they may 
be taken bv the Board with the same force and effect as the originals 
themselves. Exhibit A is contained in the official report of the 
Attorney General for the year 1915. and the other exhibits are set 
forth in the Washington Medical Annals of May, 1915, at 
34 pages 186 to 188, inclusive. If there is any question about 
those, we shall have, of course, formally to prove them but 
they are taken from the official records, one from the report of t e 
Attorney General, which we have here, and the other from the M ash- 
ington Medical Annals. Now, 1 would like to have it understood that 
there is no question about the authenticity of those exhibits as they 
are here transcribed. They have been duly compared, but may be 
verified by reference to these publications. 

Dr. Birdsall: Have you any objection, Mr. Burton. 

Mr. Burton: I am willing to admit those as correct, provided, ot 
course, that if errors should be found they will be accordingly cor¬ 
rected 

Mr. Davis: They have been carefully verified, and you have heie 
the report of the Attorney General, which is an official publication, 
and the Washington Medical Annals, with which you are all fami¬ 
liar. 
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: Tl “ ) ’ '* r “ lv « 1 Have you ,„ylhie e ,I», Mr. 

if« a“ rs s * 

/i • ’ ^mirs e , the question of the competency of these conies 
l d n ? r * se - The PU|Port of these affidavits is thaUhe jurors were 
left in ignorance of the fact, which is recited in the Attorney Ten 
end’s recommendation for executive clemency that £ 
35 was never any complaint made to the Post Office’ Department 

District* Attorns te TW d that the Proceedings were had before the 
tion of the Post rtffi rT IS f seque to them without any interven 
by the p os t P Offl£ f n Department and without any recommendation 

words .ffiov-in?tb e tL ,' ent > this case. In other 

ii • • ’ prosecution was had on the institution of 

this inspector without the intervention of the Post Office Department 

and e y ]< t enee showing that the inspector had written this lytog totter 

ll. ,l' ,SCd ,r ; 1S a dee °y t0 flraw from Di. Kemp the Tetter on 

■some effect Tn ThTm' T a ‘% b ?f ed - 0f cour °e, those affidavits had 

recommendation thaThe did, 

Zt¥k ^ prosecution— 

for that is what it amounts to-is barred, both by laches on the part 

Board to consider them as weighing upon those matters 
Mr Burt™ TP, Sf 0 "’ ^’ e , y ° U anv obieotion to ™ke? 

ns r^ s > Ti B r rf «"*• ‘■ k «')■“ fcffSsuaL 1 
“’ ‘Wrtpiar h "- “ y si* 

36 Board. BndSa11: Ml ' G " y wil1 anno,lnee the verdict of the • 
Mr. Guy. Por the benefit of the record. I will sav that the Bnar/t 

t0 ^ W i th the conviction and nTt whh aning |S 
partment of Jwioo, ,M,fM j„ »nfSt!Ttt 2,1“’' ft 
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Mr. Guy: There is no objection by counsel? 

Mr Davis: I do not assume for one moment that we will be re¬ 
quired to go to the Department and have these copies certified and 
verified, in accordance with the requirements of the statute, merely 

to bring them here to he rejected. . , . . ... , 

Mr. Burton: I shall object to these affidavits being submitted or 

received try the Board. 

Mr. Davis: T want to know whether my friend insists that we 
shall go to the Department of Justice and get statutory certifications 
of these papers merely to present them for rejection anew, because, 

if so, we shall have to do it. , , 

Mr. Burton: I do not object upon that ground, and, tor the pur¬ 
pose of the argument, we may assume that they are now certified, 
but I do object to them upon the ground that they do not 
37 come within the purview of this Board’s jurisdiction for the 
reason that it has to deal with a conviction. 

Mr. Davis: That has already been ruled upon. 

Dr. Birdsall: That has been settled bv the Board. 

Mr. Davis: But T am asking you to consider that these are offered 
in the form prescribed by the statute and are again rejected merely 
as irrelevant and immaterial. 

Mr Burton • I do not object upon any technical ground. 

Dr Birdsall: Mr. Davis, have you anything further to present? 
Mr. Davis: No; nothing. You will observe that we have made 
as a part of our answer, in addition to the exhibits that are set forth, 
the opinion of the Court of Appeals in 41st Appeals at page 5311, 
and we assume that we have the right to read that without any 
further certification than the published volume of reports. 

Dr. Birdsall: There is no objection to that. # 

Mr. Davis: That being so, that is all we have to offer in the way ot 

testimonv. ,. , . 9 

Dr. Birdsall: Mr. Burton, have you any further testimony to give r 

Mr. Burton: I have not. 

Dr. Birdsall: Then you may proceed with your argument. 

The matter was thereupon argued by Mr. Burton, in behalf of the 
complainants, and Messrs. Hooe and Davis, in behalf of the re¬ 
spondent. and submitted for consideration by the Board; after 
which the Board found and adjudged as follows: 

38 Before the Board of Medical Supervisors of the District of 

Columbia. 

In re Charges against Dr. Thomas June Kemp. 

Washington, D. C., May. 29, 1916. 

Whereas, on the 4th day of April, 1916, the Board of Medical 
Supervisors of the District of Columbia received a complaint against 
one Dr. Thomas June Kemp, a licensee of said Board: and, 

Whereas, said complaint was in the following language: 
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“To the Board of Medical Supervisors of the District of Columbia: 

The Executive Committee of the Medical Society of the District 
of Columbia, acting under authority and by direction of said Medi¬ 
cal Society, comes now and complains and causes the Board to be 
informed that ihomas J. Kemp, a licentiate of your Board, was, 
on or about the twenty-fourth day of March, A. D. 1913, con¬ 
victed in the Supreme Court of the District of Columbia of the 
crime of sending a letter through the mails in violation of Section 
two hundred and eleven of the United States Criminal Code, whicii 
judgment was affirmed by the Court of Appeals of the District of 
Columbia on, to wit, the second day of March, A. D. 1914, and 
which crime was one involving moral turpitude; and further, that 
the said Thomas J. Kemp did, during the month of November, 
1912, in the District of Columbia, send through the United States 
mails, addressed to Quincy Compton, Concord, North Carolina, a 
letter containing information regarding the procuring or production 
of abortion; and your complainant requests an investigation of this 
complaint, and in case found sufficient, to ask that the license of 
the said Thomas J. Kemp be revoked. 

(Signed) THE EXECUTIVE COMMITTEE OF 

THE MEDICAL SOCIETY OF 
THE DISTRICT OF COLUMBIA, 

By G. WYTHE COOK, Chairman. 

CHAS L. WATERS, Member. 

FRANK LEECH, 

JOHN B. NICHOLS, 

A. L. HUNT, 

H. C. MACATEE, 

J. W. CHAPPELL, 

E. G. SEIBERT, 

R. S. LAMB, 

J. LAWN THOMPSON, 

JOHN VAN RENSSELAER, 

JOSEPH S. WALL, 

Subscribed and sworn to before me, a notary public in and for 
the District of Columbia. 

Given under my hand and seal this third day of April. A D 
1916. ^ 

(Signed) BERENICE H. BROY, 

[notarial seal.] Notary Public , D. CP 

and, 

Whereas, the said Board furnished said Dr. Thomas June Kemp 
with a copy of said complaint, the same having been delivered to 
him by registered mail and by the same letter the said Dr. Thomas 
June Kemp was notified to appear before this Board on the 6th day 
of May, 1916, and, 

Whereas, at the request of counsel for said Dr. Thomas 
39 June Kemp the said Board granted a postponement of the 
hearing on said complaint to the 13th day of May, 1916 
and, 
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Whereas, at the further requests of counsel for said Dr. Thomas 
June Kemp, said hearing was further postponed to the IM day or 

afa hearing held in the City of Washington .District 
of Columbia by said Board at eight-thirty 1. M on May 22 1JU 
the said Dr. Thomas June Kemp appeared by Henry L. Djm. ai 
Rice Hooe, his attorneys, at which time said Dr Thomas Jun 
Kemp was heard by counsel and an opportunity attorded hn 

present such witnesses as he might desire; and, 

F Whereas, in the opinion oi Dr. Gregg Custis Birdsall, Dr. Dag 
P. Copeland, Mr. Frederick A. Fenning, Mr. \\ alter B. Ouy bem 0 
members of this Board, (the other member, Dr. L. D. M alter dis¬ 
agreeing) all of the members of said Board being present and voting, 
the said Dr. Thomas June Kemp has been convicted of a crime in¬ 
volving moral turpitude, as charged in said complaint; 

Now therefore be it resolved, That the license of the said Dr 
Thomas June Kemp to practice medicine and surgery m the District 
of Columbia, said license being numbered 133, dated the 9th day 
of August, 1900, series C. be and the same is hereby revoked; 

And be it further resolved, That the Clerk of the Supreme Court 
of the District of Columbia, be, and lie hereby is, directed to remove 
the name of the said Thomas June Kemp, as a licentiate ol this 

Rnnrrl from the records of said Court. 

And be it further resolved, That the name of the said 1 homas 
June Kemp be stricken from the register of the Health Ofhce oi 
the District of Columbia, as a licentiate of this Board. 

And the Secretary of this Board is directed to furnish copies of 
these resolutions to the Clerk of the Supreme Court of the Distrct 
of Columbia and to the Health Officer of the District of Columbia, 
and to the said Thomas June Kemp. ^ p CQpELAND> 

Secretary Board of Medical Supervisors. 

ao t Greo-g Custis Birdsall, president Board of Medical 

Supervisors, do hereby certify that the foregoing pages to¬ 
gether with exhibits, A, B, C, and D are true copies of papers 
tiled and proceedings had before said Board in the abo\e entitled 

cause * ttRFGG CUSTIS BIRDSALL. 


41 In the Court of Appeals of the District of Columbia. 

No. —. 

Thomas June Kemp, Appellant, 

vs. 

The Board of Medical Supervisors of the District of Colum¬ 
bia, Appellee. 

To the Court of Appeals of the District of Columbia. 

The petition of the above named Thomas June Kemp respectr 
fully represents unto the Court as follows. 
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The petitioner is a citizen of the United States, and a resident of 
the District of Columbia. 

On, to wit, August 9, 1900, there was issued to petitioner a license, 
according to law, authorizing him to engage in the practice of 
medicine and surgery in the said District, and after the issuance of 
said license he entered upon, and has since continued in, such 
practice in said District. 

On, to wit, April 3, 1910, in supposed conformity with the Act 
of the Congress of the United States, approved June 3, 1890, en¬ 
titled An Act to Eegulate the Practice ol Medicine and Surgery, 
ect., in the District of Columbia,” there was presented by the Execu¬ 
tive Committee of the Medical Society of the District of Columbia, 
purporting to act under authority and by direction of the said 
Society, to the said Board of Medical Supervisors of the District of 
Columbia, a complaint, so called, charging that petitioner was, on 
or about March 24, 1913, convicted, in the Supreme Court of the 
District of Columbia, of the crime of sending a letter through the 
mails, in violation of Section 211 of the United States Criminal 
Code, and his conviction affirmed by the Court of Appeals of the 
District of Columbia, on, to wit, March 2, 1914, which crime it was 
alleged was one involving moral turpitude. 

42 Upon such complaint, the said Board, on April 27, 1916, 
cited petitioner to appear before it for a hearing, in person 

or by attorney. 

Thereafter, and on, to wit, May 29, 1916, said Board, after such 
hearing, adopted and passed a resolution purporting to revoke the 
license of the petitioner as aforesaid, and directing the Clerk of the 
Supreme Court of the District of Columbia to remove the name of 
petitioner as a licentiate of the said Board, from the records of said 
court ; and, also, that the name of the petitioner be stricken from 
the register of the Health Office of the said District of Columbia, 
as a licentiate of the said Board. 

43 Petitioner complains and avers that said Board was with¬ 
out authority to adopt and pass said resolutions aforesaid, for, 

among others, the following reasons: 

1. In and by the said act of Congress of June 3, 1896, it is pro¬ 
vided that any complaint thereunder, as aforesaid, shall be made 
by, and on behalf of, the said Board itself, and not by any other 
person, or persons; wherefore the said Board was without authority 
to hear and determine the said complaint by and on behalf of the 
said Medical Society, or the Executive Committee thereof, actin'* 
under and by its authority and direction. 

2. So much of the said Act of Congress as purports to give the 
said Board authority to revoke the license of a licentiate to practice 
his profession of medicine and surgery is unconstitutional and 
void, in that it makes it the duty of the said Board, both to com¬ 
plain against and to try such licentiate, thereby constituting it both 
accuser and judge of the said licentiate in the matter charged 
against him. 

3. The offense of which petitioner was convicted, as aforesaid 
was not one involving moral turpitude. 

4—2976a 
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4. The said offense was committed in the month of November 
1912 and petitioner was convicted thereof on March 24, 1913, each 
of which said dates is more than three years prior to the filing of 
the said complaint and of the issue thereon, by the said Board, ot 
the citation to petitioner; wherefore, the now prosecution ot him, 
in supposed conformity with the said Act of Congress, is barred by 

the limitation of time. . c, . , 

5 On to wit November 18, 1014, the said Medical Society pre¬ 
sented to the said Board the same matter of complaint against pe¬ 
titioner. and the said Board on, to wit, January 13, 1915, declined 
and refused to act upon the same; wherefore, the said Board was 
estopped to prosecute the said complaint, or its citation thereon, 
or to take any other, or further, action thereon against pen- 


tioner. „ . . 

44 6. The said Board erred in adopting and passing the 

resolution aforesaid, purporting and undertaking to revoke 
petitioner's license, as aforesaid, for that the evidence adduced at 
the hearing aforesaid was not sufficient in law, or in fact, to war- 

rant or justify the same. . 

Wherefore," petitioner prays that his appeal from such, the action, 

of the said Board, as aforesaid, may be heard upon and for the 
reasons assigned as aforesaid; and that said appeal may be de¬ 
termined and the decision of the said Board of Medical Supervisors 
be reversed and for nothing held in the premises. 


HENRY E. DAVIS, 

RICE HOOE, 

Counsel for Appellant. 


Service of a copv of the foregoing petition is acknowledged, this 
6th day of June, 1916. 

GREGG CUSTIS BIRRSALL, 

President Board of Medical Supervisors 

of the District of Columbia. 


Endorsed on cover: District of Columbia Board of Medical 
Supervisors. No. 2976. Thomas June Kemp, appellant, vs The 
Board of Medical Supervisors of the District of Columbia. Court 
of Appeals, District of Columbia. Filed Jun- 7, 1916. Henry W. 
Hodges, Clerk. 
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October Term, 191G. 

No. 2976. 


THOMAS JUNE KEMP, Appellant 

VS. 

THE BOARD OF MEDICAL SUPERVISORS OF THE 
DISTRICT OF COLUMBIA. 

Appeal from the Board of Medical Supervisors of the 

District of Columbia. 


BRIEF FOR THE APPELLANT. 


I. 


Statement of the Case. 

By the Act of Congress of June 3, 1896, entitled “An Act 
to regulate the Practice of Medicine and Surgery, to license 
Physicians and Surgeons, and to punish persons violating 
the provisions thereof in the District of Columbia” (29 
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Stats. L.. 198), there is created a Board of Medical Super¬ 
visors of the District of Columbia, consisting of the resi¬ 
dents of the three Boards of Medical Examiners provided 
for by the Act, and two persons, not physicians, one of 
whom shall be learned in the law, to be appointed by the 
Commissioners of the District of Columbia. (Sec. 1.) 

The three Boards of Medical Examiners provided by the 
Act are, First, One known as the Board of Medical Ex¬ 
aminers of the District of Columbia, composed of five phy¬ 
sicians adherents to the regular system of medical prac¬ 
tice; Second, One known as the Board of Homeopathic 
Medical Examiners of the District of Columbia, composed 
of five physicians adherents to the Homeopathic System of 
medical practice; and, Third, One known as the Board of 
Eclectic Medical Examiners of the District of Columbia, 
composed of five physicians adherents to the Eclectic Sys¬ 
tem of Medical Practice. Of the members of each Board 
first appointed, one was to be appointed to serve one year, 
two to serve two years, and two to serve three years, each 
member of each Board thereafter to be appointed to serve 
three years, or until his successor should be appointed. 

(Sec. 5.) 

All persons desiring to practice medicine and surgery in 
any of their branches in the District of Columbia are re- 
quired to obtain a license so to do from the said Board ot 
Medical Supervisors. (Sec. 3.) 

Every person receiving a license under the Act is required 
to have'it recorded in the Office of the Clerk of the Supreme 
Court of the District of Columbia, and also in the Register 
of the Health Office of the District. (Sec. 11.) 

By Section 10 of the Act it is provided as follows: 

“That the Board of Medical Supervisors of the Dis¬ 
trict of Columbia may, by a vote of four members, re¬ 
fuse to grant or may revoke a license, or may cause 
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the name of any person to be removed from the record 
of ,he Supreme Court of the District of Columbia and 
from the Register of the Health Office, for any of the 
following causes, to wit: * * * conviction of crime 
involving moral terpitude. * * * In complaints 

under this section the accused shall be furnished with 
a copy of the complaint and given a hearing before 
said Board in person or by attorney, and witnesses may 
be heard for and in behalf of the accused, and for and 
in behalf of the said Board. Appeal from the decision 
of said Board may be taken to the Court of Ap¬ 
peals of the District of Columbia, and the decision of 
said Court shall be final. Said Board may at anv time 
within two years from the refusal or revocation of a 
license, or the cancellation of registration under this 
section, by vote of four members, issue, without ex¬ 
amination, a new license to the person so affected, re¬ 
storing to him or her all the rights and privileges of 
which he or she had been deprived by said Board.” 


Section 211 of the Criminal Code of the United States 
provides as follows: 


“Every obscene, lewd, or lascivious, and every filthy, 
book, pamphlet, picture, paper, letter, writing, print, or 
other publication of an indecent character, and every 
article or thing designed, adapted, or intended for pre¬ 
venting conception or producing abortion, or for any 
indecent or immoral use; and every article, instrument, 
substance, drug, medicine, or thing which is advertised 
or described in a manner calculated to lead another to 
use or apply it for preventing conception or producing 
abortion, or for any indecent or immoral purpose; and 
every written or printed card, letter, circular, book, 
pamphlet, advertisement, or notice of any kind giving 
information directly or indirectly, where, or how, or 
from whom, or by what means any of the hereinbefore- 
mentioned matters, articles, or things may be obtained 
or made, or where or by whom any act or operation of 




any kind for the procuring or producing of abortion 
will be done or performed, or how or by what means 
conception may be prevented or abortion produced, 
whether sealed or unsealed; and every letter, packet, or 
package, or other mail matter containing any filthy, 
vile, or indecent thing, device, or substance; and e\er\ 
paper, writing, advertisement, or representation that any 
article, instrument, substance, drug, medicine, or thing 
may, or can be. used or applied for preventing concep¬ 
tion or producing abortion, or for any indecent or 
immoral purpose; and every description calculated to 
induce or incite a person to so use or apply any such 
article, instrument, substance, drug, medicine, or thing, 
is hereby declared to be non-mailable matter and shall 
not be conveyed in the mails or delivered from any 
post-office or by any letter carrier. Whoever shall 
knowinglv deposit, or cause to be deposited for mailing 
or delivery, anything declared by this section to be non¬ 
mailable, or shall knowingly take, or cause the same to 
be taken, from the mails for the purpose of circulation 
or disposition thereof, or of aiding in the circulation 
or disposition thereof, shall be fined not more than five 
thousand dollars, or imprisoned not more than five 
years, or both.” 

On December 13, 1912, in the Supreme Court of the 
District of Columbia, appellant was indicted for violation of 
the said section 211, by depositing in a letter-box of the 
United States for mailing and delivery through the Post-of¬ 
fice establishment of the United States “a certain letter and 
notice giving information and intending to give information 
where and by whom acts and operations for the producing 
and procuring of abortion would be done and performed and 
how and by what means abortion could be produced. (Rec., 
11 .) 

On March 24, 1913, the defendant was found guilty as 
indicted, and subsequently sentenced to the penitentiary for 
two years (Rec., 14), and on March 2, 1914, his convic- 
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tion was affirmed by this Court (41 App. D. C., 539). 
1 hereafter his sentence was commuted by the President to 
a fine of Five Hundred Dollars ($500), which was paid 
July 28, 1914. (Rec., 6-7, 14.) 

On November 18, 1914, the Secretary of the Medical 
Society of the District of Columbia addressed to the Board 
of Medical Supervisors a letter calling the attention of the 
Board to the advisability of revoking appellant’s license to 
practice medicine, and on January 13, 1915, the Board, 
through its Secretary replied, in part, as follows: That it is 
not the duty nor within the province of the Board to investi¬ 
gate rumors of unprofessional conduct on the part of prac¬ 
titioners of medicine in the District of Columbia, and that 
the Board is not charged with the duty of prosecuting vio¬ 
lators of the Medical Practice Act or of Medical Ethics; 
that if the Medical Society would formulate specific charges 
against appellant, file them with the Board, and prosecute 
the charges, either through the office of the Corporation 
Counsel or by employment of some other attorney-at-law 
for the puipose, the Board would give the matter attention 
and revoke appellant’s license, if the charges presented and 
the proofs thereof should warrant such revocation; that the 
Board saw no reason to take further action unless the 
Medical Society should see fit to prefer and prosecute 
chaiges against appellant which would warrant revocation 
of his license; and that the Board was not in position to 
inaugurate charges against appellant, but had authority and 
was fully prepared to sit in judgment upon any recognizable 
charges which might be preferred against appellant by the 
Medical Society. (Rec., 7-8.) 

On March 3, 1915, the Secretary of the Medical Society 
communicated the substance of the foregoing correspond¬ 
ence to the Commissioners of the District of Columbia, re¬ 
questing in case the charges were filed against appellant 
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that the Medical Society might have the aid and advice of 
the Corporation Counsel in the matter; adding that the 
attorneys for the Society, duly named, were prepared to 
render every assistance possible in this connection. (Rec., 
8-9.) 

On March 19, 1915, the Commissioners of the District 
of Columbia, by their acting President, replied to the Secre¬ 
tary of the Medical Society that the law did not make it the 
duty of the Corporation Counsel, unless specifically ordeied 
so to do, to prosecute charges before the Board of Medical 
Supervisors against physicians; that the law made it the 
duty of the United States District Attorney to prosecute 
violations of the act creating the Board; and that, in view of 
the opinion of the Corporation Counsel, the Commissioners 
of the District suggested that it would be better for the 
Medical Society to proceed in accordance with the sugges¬ 
tion of the Secretary of the Board of Medical Supervisors 
in his letter of January 13, by the employment of an attor¬ 
ney for the purpose; the letter of the Commissioners con¬ 
cluding as follows: “The fact that your letter states that 
the Medical Society has already retained counsel makes this 
proceeding simpler and more direct. ’ (Rec., 9.) 

Under date of April 3, 1916, the Executive Committee 
of the Medical Society of the District of Columbia formu¬ 
lated a charge that appellant was convicted, and his con¬ 
viction affirmed as aforesaid, of sending a letter through 
the mails in violation of Section 211 of the Criminal Code 
aforesaid, and that said crime was one involving moral 
turpitude. (Rec., 2-3.) 

It does not appear on what date this charge was presented 
to the Board of Medical Supervisors, but on April 27, 1916, 
the Board notified appellant of its receipt, and that a hear¬ 
ing thereon would be had on a day and at an hour specified. 

(Rec., 3.) 







7 


At the hearing, appellant filed his answer to the charge, 
in which, after admitting his conviction and its affirmance 
by this Court, he recited the commutation of his sentence and 
satisfaction thereof as commuted; set forth the substance of 
the correspondence of the Medical Society, the Board of 
Medical Supervisors, and the Commissioners of the District 
of Columbia, above recited; and pleaded that prosecution 
of the charge against him was barred by limitation of time, 
for that, First, the Board of Medical Supervisors had 
omitted to proceed against him for more than three years 
after his conviction, and more than two years after its 
affirmance, and, Secondly, that the charge made against 
him was not filed until more than three years after his con¬ 
viction. (Rec., 4-6.) 

To sustain the charge against appellant, the indictment 
against him and the record thereon were filed (Rec., 10-20); 
and appellant rested on his answer and the exhibits thereto, 
being the correspondence above recited and the memoran¬ 
dum of the Attorney General of the United States recom¬ 
mending the commutation of appellant’s sentence. (Rec 
20.) 

The Board of Medical Supervisors found appellant guilty 
(Rec., 22-4), and he has appealed to this Court, filing in 
that behalf the petition prescribed by its rule. (Rec., 24-26.) 

II. 

Assignments of Error. 

The Board of Medical Supervisors erred as follows : 

1. In entertaining the charge against appellant on com¬ 
plaint of the Medical Society of the District of Columbia, 
or its Executive Committee, for that such complaint could 




8 


lawfully be made only by or on behalf of the said Board 
itself. 

2. In not dismissing the charge against appellant, for the 
reason that the certain Act of Congress under which the 
said charge purports to have been made is unconstitutional 
and void, in that it makes it the duty of the said Board both 
to complain against and to try the licentiate accused, thereby 
constituting it both accuser and judge of the said licentiate 

in the matter charged against him. 

3. In not holding that the crime of which appellant was 
convicted as aforesaid was not one involving moral turpi¬ 
tude. 

4. In not holding that the prosecution of appellant upon 
the charge aforesaid, in supposed conformity with the said 
Act of Congress, is barred by limitation of time. 

5. In not holding that the said Board was estopped to 
prosecute the said charge against appellant. 

6. In not holding that the evidence adduced at the hear¬ 
ing of the said charge against appellant was not sufficient in 
law, or in fact, to sustain the same. 

III. 

Argument. 

The errors assigned will be considered under the follow¬ 
ing propositions: 

1. The Act of Congress of June 3, 1896, in the particular 
involved, is unconstitutional and void, for that it makes the 
Board of Medical Supervisors both accuser and judge of 
the licentiate affected. 

2. Assuming the constitutionality of the Act in the par¬ 
ticular mentioned, any charge against a licentiate thereunder 
can be made only by or on behalf of the Board itself, and 
not by any other person or body. 






3. The Board of Medical Supervisors was estopped either 
to prosecute or to entertain the charge against appellant. 

4. The prosecution of appellant upon the charge against 
him is barred by limitation of time. 

5. The crime of which appellant was convicted is not one 
involving moral turpitude. 

1. The Act of Congress of June 3, 189G, in the particular 
involved, is unconstitutional and void, for that it makes the 
Board of Medical Supervisors both accuser and judge of the 
licentiate affected. 

As its title indicates, the object of the Act under consid¬ 
eration is the regulation of the practice of medicine and 
surgery in the District of Columbia. To that end, provision 
is made for three Boards of Medical Examiners, represent¬ 
ing the three different systems, or schools, of medical prac¬ 
tice (Sec. 5). Each of these Boards is required to hold 
prescribed meetings for the examination of applicants for 
admission to practice medicine (Sec. 6), upon questions pre¬ 
pared by such Board and submitted to the Board of Medical 
Supervisors created by the Act, which latter Board, from 
the list of questions submitted to it, selects those for each 
examination (Sec. 7), and passes finally upon all examina¬ 
tions made and reported by the Board of Medical Exam¬ 
iners, and issues licenses to practice to the applicants suc¬ 
cessfully passing examination (Sec. 8). Without such li¬ 
cense it is unlawful, under a penalty prescribed, for anyone 
to practice or to profess to practice medicine or surgery in 
the District of Columbia (Sec. 13). 

The Board of Supervisors created by the Act consists of 
the Presidents of the three Boards of Medical Examiners 
and two persons, not physicians, one of whom shall be 
learned in the law, to be appointed by the Commissioners 
of the District of Columbia (Sec. 1). This Board, sub¬ 
ject to the approval of the Commissioners, has power to 
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make such regulations as may be necessary to carry into 
effect the provisions of the Act; supervises all examinations 
provided for by the Act, and issues all licenses to practice 
medicine and surgery in the District (Sec. 2). As its title 
indicates, this Board by the provisions of the Act has gen¬ 
eral and exclusive supervision of the practice of medicine 
and surgery in the District. 

The particular provision of the Act under present con¬ 
sideration is contained within Section 10, in part above set 
forth, namely, that the Board of Medical Supervisors may 
revoke a license, and cause the name of any person to be 
removed from the roll of practitioners, for any one of sev¬ 
eral prescribed causes, and the provision especially to be 
noted is the following: “In complaints under this section 
the accused shall be furnished with a copy of the complaint, 
and given a hearing before said Board in person, or by 
attorney, and witnesses may be heard for and on behalf of 
the accused, and for and on behalf of the said Board.” 

There is no other provision in the Act for the making of 
complaint against a licentiate, and the provision for wit¬ 
nesses “for and on behalf of the accused, and for ami on 
behalf of the said Board!' points distinctly to the Board as 
the only authorized complainant against a licentiate; and the 
fact that it is the Board, and the Board only, that can hear 
a complaint against a licentiate establishes beyond room for 
discussion that the Act constitutes the Board both accuser 
and judge of the licentiate affected. 

Beyond all controversy, such an enactment is violative of 
the fundamental principle, not necessary to be argued, that 
no one can be both accuser and judge in the same case; 
wherefore, it is confidently submitted that the Act in the 
particular under consideration is void and a nullity. 

2. Assuming the constitutionality of the Act in the par¬ 
ticular mentioned, any charge against a licentiate thereunder 




can be made only by and on behalf of the Board itself, and 
not by any other person or body. 

This clearly appears from what has just been said: It is 
the Board only that can make complaint against a licentiate, 
and obviously the mere entertaining of a complaint made by 
another is not the making of such complaint by the Board. 

And in this case the correspondence above reviewed 
shows, beyond peradventure, that, although applied to in 
that behalf by the Medical Society of the District of Co¬ 
lumbia, the Board of Medical Supervisors in terms refused 
to make complaint against appellant, declaring, however, 
erroneously, its want of authority so to do. 

It stands established, therefore, that the complaint against 
appellant in the premises was not made by the Board itself, 
which alone had power to make such complaint, but by an¬ 
other^ body, without authority to make the complaint; and 
the Board being without authority to hear or adjudicate 
any complaint not made by itself, the Board was clearly 
without jurisdiction in the premises, and its proceedings 

and judgment against appellant are accordingly null and 
void. 

3. The Board of Medical Supervisors was estopped either 
to prosecute or to entertain the charge against appellant. 

Notwithstanding changes in its personnel from time to 
time, the Board is clearly constituted by the Act a continu¬ 
ous body. Of each Board of Medical Examiners created 
by the Act, it was distinctly provided that, of the members 
first appointed, one should be appointed to serve one year, 
two to serve two years, and two to serve three years, each 

member thereafter to be appointed to serve three years or 
until his successor should be appointed. (Sec. 3.) Each 

Board of Medical Examiners is accordingly a continuous 
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body, and the presidents of the three Boards are cx officio 
constituent members of the Board of Medical Supervisors, 
no matter how long they may be in office as presidents of 
their respective Boards of Medical Examiners; and the 
other two members of the Board of Medical Supervisors are 
provided to be appointed, each for a period of three years, 
or until his successor shall be appointed. (Sec. 1.) 

Very clearly, this makes the Board of Medical Supervisors 
a continuous body, just as the Senate of the United States 

is such. 


Section 10 of the Act under consideration provides that 
.at any time within two years after revocation by the Board 
of Medical Supervisors of the license of a licentiate, the 
Board may “by a vote of four members, issue, without ex¬ 
amination, a new license to the person so at fected, restoring 
to him or her all of the rights and privileges of which he or 

she had been deprived by said Board.” 

The alleged ground of revocation of appellant’s license 
is his conviction of a crime involving moral turpitude. Ap¬ 
pellant’s conviction was on March 24, 1913, and its affirm¬ 
ance by this Court on March 2, 1914. On November 18, 
1914, the matter of revoking appellant s license, because of 
his conviction, was brought to the attention of the Board of 
Medical Supervisors, and the Board on January 13, 191a, 
refused to act in the premises. 

If it was the duty of the Board to proceed against appel¬ 
lant, that duty arose at the latest March 2, 1914, the date 
of this Court’s affirmance of appellant’s conviction, and the 
complaint of the Medical Society of the District of Co¬ 
lumbia against appellant was not formulated until more 
than two years thereafter, namely, on April 3, 1916, and 
appears not to have been taken up by the Board for action 
until April 27, 1916. It thus appears that before taking 
action against appellant the Board allowed to lapse the 
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entire period, namely, two years, within which, after revoca¬ 
tion of his license, appellant might have been restored to 
practice and good legal standing in his profession. This 
omission of the Board to act, and its distinct refusal to act, 
when first called upon so to do, upon every principle works 
an estoppel upon the Board. By its inaction and refusal to 
act, the Board not only permitted, but also encouraged, ap¬ 
pellant to remain and practice his profession in the District 
of Columbia, apparently, so far as is disclosed by the record, 
in full compliance with the strictest requirements of the 
duties and ethics of his profession, such conduct being evi¬ 
dently in the contemplation of the legislature in providing 
for the restoration to practice of one whose license had been 
revoked: for, be it observed, it was not the intention of the 
Legislature permanently to deprive an offending practitioner 
of his calling and livelihood, but, on the contrary, to give 
every offender opportunity for absolution from his offense, 
and restoration to his former standing; and that the Board 
should have suffered to pass, without proceeding against 
appellant, the time limited for such absolution and restora¬ 
tion, estops it now to proceed against him in the premises. 

4. The prosecution of appellant upon the charge against 
him is barred by limitation of time. 


It is familiar general Federal law that no person shall be 
prosecuted, tried, or punished for any offense, including 
even treason, and other capital offenses except only wilful 
murder, unless on indictment found, or information insti¬ 
tuted, within three years next after such offense shall have 
been committed (R. S. U. S. Secs. 1043, 1044, 1046); and 
while the general period for the limitation of actions under 

the Code of Law for the District of Columbia is three 
years, it is a distinct provision of that Code that no action 
for any statutory penalty or forfeiture shall be brought 


j 
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after one year from the time when the right to maintain any 
such action shall have accrued (Code, Sec. 1265). 

As hereinabove appears, appellant was convicted of the 
offense of which he was indicted on March 24, 191o; the 
complaint, so-called, against him, of the Medical Society of 
the District of Columbia bears date April 3, 1016, and the 
citation to him of the Board of Medical Supervisors was 
issued April 27, 1916. For the reasons above given in the 
discussion of proposition (2), the last is the date to be con¬ 
sidered as that of the actual commencement of the prosecu¬ 
tion of appellant in the premises, but even the earlier date, 
April 3, 1916, is more than three years after the date of the 
conviction. The fact that the conviction was not affirmed 
by this Court until March 12, 1914, is unimportant and im¬ 
material, as the assigned ground of the Act of Congress, and 
of the complaint against appellant, is his having been con¬ 
victed of the crime alleged to involve moral turpitude. 

That the proceeding against appellant in the premises, if 
not strictly a prosecution for crime, is so much in the nature 
thereof as to stand upon the same footing in respect of the 
defense of limitation, is clearly held by this Court in the 
case of Czarra v. Board of Medical Supervisors, 25 App. 
D. C., 443, wherein the Court, speaking by Mr. Chief Jus¬ 
tice Shepard, says as follows (pp. 454-5) : 


“As this is not strictly a case of prosecution for 
crime, it is contended that the doctrine above announced 
has no application, but that the appellant’s case must 
be governed by the more liberal rule which applies in 
the enforcement of statutes generally regulating admis¬ 
sion to practice under license. We concur in the view 
that statutes requiring proof of general qualifications, 
such as of good moral character, and the like, before 
one can be granted a license to practice medicine, stand 
upon a different ground from those creating offenses 
and providing penalties therefor upon conviction. Such 
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statutes, in general, are undoubtedly valid and enforce¬ 
able. The police power of every State warrants the 
requirement of the possession of all reasonable quali¬ 
fications by those who seek to engage in the public prac¬ 
tice of medicine, and, incidentally, the extension of a 
wide discretion to those agencies charged with the duty 
of inquiry and determination. But we do not agree that 
the exercise of the same wide discretion can be ex¬ 
tended to a case where, when one has been regularly 
admitted, the deprivation or forfeiture of his license is 
sought under another or an independent provision of 
the same statute. The right to practice the profession, 
once regularly obtained by compliance with the law, 
becomes a valuable privilege or right in the nature of 
property, and is safeguarded by the principles that ap¬ 
ply in the protection of property lawfully acquired. 
And these are of the same general nature, though not 
in all particulars, as those which safeguard him when 
prosecuted for the commission of a minor offense. This 
conclusion has the support of the following well-con¬ 
sidered cases: Ex parte McNulty, 77 Cal., 164, 170, 
11 Am. St. Rep., 257, 19 Pac., 237; Matthews v. Mur¬ 
phy, 23 Ky. L. Rep., 750, 54 L. R. A., 415, 63 S. W., 
785. And in the American School of Magnetic Heal¬ 
ing v. McAnnulty, 187 U. S., 94, 47 L. ed., 90, 23 Sup. 
Ct. Rep., 33, the Supreme Court made no distinction 
between a civil proceeding relating to the forfeiture of 
a privilege in the nature of property, and a criminal 
prosecution founded on the same acts.” 

“Moreover, while not itself a criminal prosecution, 
the proceeding to revoke the license is, nevertheless, a 
preliminary step thereto. The statute provides a pen¬ 
alty for practicing medicine after the revocation of a 
license, and in a prosecution therefor the order of revo¬ 
cation must necessarily be held to be conclusive evidence 
of the fact.” 

It would therefore seem clear that, assuming the general 
limitation of three years to be applicable, the proceeding 
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against appellant is effectively barred by limitation of time. 

But is not rather the provision of the local law more 
strictly applicable? namely, that the proceeding being one 
for a statutory penalty or forfeiture, the right to maintain 
it ceased after one year from the time when such right 

accrued. 

The Act of June 3, 1890, under consideration is exclu¬ 
sively applicable to the District of Columbia. In the ab¬ 
sence of an act regulating the practice of medicine, any one 
might follow that calling without the requirement of a 
license so to do; and granting the right to regulate the prac¬ 
tice. and the validity in that behalf of the Act under con¬ 
sideration, the Act provides for the forfeiture of the right 
once acquired, and accordingly provides what is, in the 
strictest sense, a statutory penalty or forfeiture. As said 
by this Court in the Czarra Case, on both occasions of its 
consideration, “the right of a citizen to practice his profes¬ 
sion, for which he has expended time and money to qualify 
himself, is too important to be taken away from him with¬ 
out some reasonable cause' (24 App. D. C., 257), and the 
right to practice the profession, once regularly obtained by 
compliance with the law, becomes a valuable privilege or 
right in the nature of property, and is safeguarded by the 
principles that apply in the protection of property lawfully 
acquired” (25 App. D. C., 454); from which it conclu¬ 
sively follows that the deprivation of that right clearly in¬ 
volves, and is, a forfeiture. 

Not only, as above pointed out by this Court, has the 
Supreme Court made no distinction between a civil proceed¬ 
ing relating to the forfeiture of a privilege in the nature of 
property, and a criminal prosecution founded on the same 
acts,” but also the same high tribunal has repeatedly ex¬ 
pressed itself respecting the meritoriousness of the defense 
of limitations. 
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As early as the October Term, 1828, in Bell v. Morrison 

1 Pet, 351, 360, that Court said: 

“It has often been matter of regret, in modern times, 
that in the construction of the statute of limitations 
the decisions had not proceeded upon principles better 
adapted to carry into effect the real objects of the stat¬ 
ute; that, instead of being viewed in an unfavorable 
light, as an unjust and discreditable eff erioe , it had not 
received such support, as would have made it, what it 
was intended to be, emphatically a statute of repose.” 

And as lately as the October Term, 1894, in Campbell v 
Haverhill, 151 U. S., 610, 617, the Court, in holding that 
the statutes of limitations of the several States apply 
to actions at law for the infringement of patents, the Court 
pointedly and forcibly said: 

In creating a new right and providing a Court for 
the enforcement of such right, must we not presume 
that Congress intended that the remedy should be en¬ 
forced in the manner common to like actions within the 
same jurisdiction? 

‘Unless this be the law, we have the anomaly of 
a distinct class of actions subject to no limitations what¬ 
ever ; a class of privileged plaintiffs who, in this particu- 
lar, are outside the pale of the law, and subject to no 
limitations of time in which they may institute their 
actions * * * This cannot have been within the 

contemplation of the legislative power. As was said 
by Chief Justice Marshall in Adams v. Woods 2 
Cranch, 336, 342, of a similar statute: ‘This would 
be utterly repugnant to the genius of our laws. In a 
country within which not even treason can be prose¬ 
cuted after the lapse of three years, it can scarcely be 
supposed that an individual would remain forever liable 
to a pecuniary forfeiture.’ ” 




How much more forcibly does this language apply to a 
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case of forfeiture of not only the valuable and important 
right to practice one's profession, and the inevitable loss of 
livelihood thereby inflicted, but also of personal standing m 
the community in which that profession has been followed. 

5. The crime of which appellant was convicted is not one 
involving moral turpitude. 

The offense of which appellant was convicted is the of¬ 
fense of having knowingly deposited, for mailing, some¬ 
thing declared by Section 211 of the Criminal Code of the 

United States to be non-mailable. 

The gist of the offense under this section is the misuse of 
the mad—the mailing, or causing to be mailed, letters or 

packages which are forbidden. 

Harvey v. U. S., 126 Fed. Rep., 357. 

A criminal intent on the part of the accused is not neces¬ 
sary to a conviction under this section. The mere overt 
act of knowingly placing in the post-office the forbidden 
matter is sufficient, no matter how laudable the defendant s 

motives. 

U. S. v. Harmon, 45 Fed. Rep., 414. 

Even though the defendant himself does not regard the 
matter as one that the statute forbids to be carried in the 
mails, if, in fact, it be of the character described by the 
section, and defendant knows, or has notice at the time, of 
its contents, the offense is complete by its deposit in the 

mail. 

Rosen v. U. S., 161 U. S., 29, 41-2. 

It is thus established that the offense denounced by the 
section consists in the mere act of depositing the forbidden 
matter in the mail, wholly regardless of criminal intent 
or moral turpitude on the part of the accused; wherefore. 
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And this makes wholly unnecessary consideration or dis¬ 
cussion of the many and inconsistent views of the courts 
as to what does or does not constitute moral turpitude. If 
it be, as the fact is, that neither morality nor intent enters 
into the offense created by the statute, it is pointless and 
idle to talk of moral turpitude in connection with the offense. 

The sum of the matter is that appellant was convicted 
of depositing in the mail forbidden matter, and that his 
offense was complete in the absence of intent or motive, 

and even though he might have been actuated by a laud¬ 
able motive, or may not have been of opinion that the matter 
was of a character forbidden to be mailed, provided that he 
knew the contents of what he was mailing, and the matter 
might thereafter by a court or jury be found to be of the 
sort forbidden to be mailed. Again, to predicate moral 
turpitude of such an act is simply an intellectual impossi¬ 
bility. 

Respectfully submitted, 

Henry E. Davis, 

Rice Hooe, 

Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1916. 

No. 2976. ' 

THOMAS JUNE KEMP, APPELLANT, 

vs. 

THE BOARD OF MEDICAL SUPERVISORS OF 
THE DISTRICT OF COLUMBIA. 


APPEAL FROM THE BOARD OF MEDICAL SUPER¬ 
VISORS OF THE DISTRICT OF COLUMBIA. 

BRIEF FOR APPEEEEE. 

1 

Statement of the Case. 

The appellee concurs in the very fair statement of 
the case as reported on pages 1 to 7 of the appellant’s 
brief, inviting attention, however, to one apparent mis¬ 
take in the said statement, viz., it is said at the bottoip 
of page 6 of said brief that— 

“It does not appear on what date this charge 
was presented to the Board of Medical Super¬ 
visors. . . . ” 

As set forth in the statement of the case by the ap¬ 
pellant, the charge of the Executive Committee of the 
Medical Society of the District of Columbia was formu- 

6755—1 
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latecl April 3, 1910, and at the bottom of page 22 of the 
record we read that 

“On the 4th of April, 1916, the Board of 
Medical Supervisors of the District of t olumbia 
received a complaint against one Dr. Thomas 
June Kemp. . • • 

It appears, therefore, from the record, that the com- 
plaint against the appellant was presented to the Board 
of Medical Supervisors, April 4, 1910. 

Counsel for the appellant, while giving six assignments 
of error, have grouped their arguments under five propo¬ 
sitions, and for the sake of uniformity, and in order that 
the briefs of counsel may be read together, counsel foi 
the appellee are following in this brief the five proposi¬ 
tions as laid down by counsel for the appellant. 

1. The first proposition advanced by counsel for the 
appellant is that the act of Congress of June 3, 1890 (29 
Stats. L., 198), is unconstitutional and void for that it 
makes the Board of Medical Supervisors both accuser 
and judge of the licentiate affected. We look in vain for 
any authority, in the brief of the appellant, to support 
this allegation of unconstitutionality, and find that it 
rests for support solely upon the pronouncement of 
counsel for the appellant: 

“Beyond all controversy, such an enactment 
is violative of the fundamental principle, not 
necessary to be argued ...” (Appellants 
Brief, page 10). 

Nor have counsel cited the clause of the constitution 
alleged to have been violated, for the very good reason 
that there is no such clause or section or article to be 

found. 

30Cyc., 1547: 

“It is well settled that under the police power 
inherent in the State, the legislature may enact 











reasonable regulations for the examination and v - 
registration of physicians, and the practice of V. 

medicine and surgery, and such statutes violate X 

neither the Federal nor the State Constitutions.” w 
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That this is a well-settled principle, see— 

Dent vs. Va., 129 U. S., 114. 

Hawker vs. People of N. Y., 170 U. S., 189. 

Reetz vs. Mich., 188 U. S., 505. 

Watson vs. Maryland, 218 U. S., 173. 

Meffert vs. Packer, 195 U. S., 625. 

State vs. Marble, 72 Ohio State, 21. 

In re Smith, 10 Wend., 449 (N. Y.). w 

30‘ tyH, ® At ' - 1 ' ‘ ‘ A ^ ,U y 


“The State, in the exercise of its police power 
may prescribe the qualifications of persons desiring 
to practice medicine, and may create a board 
whose duty it shall be to hear and determine any 
complaint made -against any person holding a 
physician’s license or certificate and revoke such 
license or certificate for any cause provided 
for in the statute.” 


Hewitt vs. State Board of Medical Examiners, 
148 Cal., 590. 

Czarra vs. Board of Medical Supervisors of 
the District of Columbia, 25 D. C. App., 443. 

Williams vs. People, 17 Ill. App., 274. 

In re Smith, 10 Wend., 449. 

Meffert vs. State Board of Medical Registra¬ 
tion, etc., 66 Kan., 710; affirmed in 195 
U. S., 625. 


The Supreme Court of the United States has often 
reiterated this doctrine. In Williams vs. Arkansas, 217 
U. S., 79, the court said: 

Regulations of a particular trade or business 
essential to the public health and safety are 
within the legislative capacity of the State in 
the exercise of its police power.” 
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/ Again in the case of Watson vs. State of Maryland, 218 
/ U.‘S , 173, 54 L. Ed., 987, 30 S. Ct. R., 044, the Supreme 

I Court said: 

“It is too well settled to require discussion at 
"this day that the police power of the State ex¬ 
tends to the regulation of certain trades anti 
callings, particularly those which closely concern 
the public health. There is, perhaps, no pro¬ 
fession more properly open to such regulation 
than that which embraces the practitioners ot 
medicine. Dealing, as its followers do, with the 
lives and health of the people, and requiring lor 
its successful practice general education and 
technical skill, as well as good character, it is 
obviously one of those vocations where the power 
of the State may be exerted to see that only 
qualified persons shall undertake its responsible 

and difficult duties.” 

, / /. r / 

And this court, in the case of Czarra vs. Board of 
Medical Supervisors of the District of Columbia, 25 
\ App. D. C„ 443, said, at page 448: 

“That Conaress had the power to regulate the 
practice of medicine and surgery in the District 
of Columbia, and to prescribe the reasonable 
qualifications required by this act, as well as to 
create a special tribunal and invest it with the 
power to revoke the licenses of practitioners lor 
sufficient cause, there can be no doubt. 


The law now under consideration simply provides for 
the District of Columbia that which has been provided 
by law for every State in the Union. The provisions 
of the act in question are not unreasonable, and the 
passage of the act as it stands was within the scope of 
authority of Congress in the proper exercise of its police 

power. 






In the case of Jacobsen vs. Massachusetts, 197 U. S., 
11, the Supreme Court said: 

“The legislature being familiar with local con¬ 
ditions, is primarily the judge of the necessity 
of such enactments. The mere fact that a court 
may differ with the legislature in its views of 
public policy, or that a judge may hold views in¬ 
consistent with the propriety of the legislation in 
question, affords no ground for judicial inter¬ 
ference, unless the act in question is unmistakably 
in excess of legislative power. 

“If the law in controversy has a reasonable re¬ 
lation to the protection of the public health, 
safety and welfare, it is not to be set aside be¬ 
cause the judiciary may be of opinion that the 
act will fail of its purpose or because it is thought 
to be an unwise exertion of the authority vested 
in the legislative branch of the government.” 

It can not be doubted that the law now under con¬ 
sideration complies in every respect with the conditions 
thus enumerated by the Supreme Court. But the par¬ 
ticular point of attack, as outlined by counsel for the 
appellant, is that the board is “both accuser and 
judge of the licentiate affected,” which is, so appellant 
claims, “beyond all controversy . . . violative of 

the fundamental principle, not necessary to be argued, 
that no one can be both accuser and judge in the same 
case ...” (Appellant’s Brief, page 10). 

The fault of this argument is that it does not ap¬ 
preciate— 

(a) That the power of revoking licenses, which the 
act confers upon the board, is not a judicial power. 

(b) That the proceedings before the board are not of a 
criminal nature. 

(a) The first mistake made by counsel for the appellant 
lies in assuming that the power of revoking licenses is a 
judicial power. 
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30 Cyc., 1555: 

“The power to revoke such licenses or certi¬ 
ficates (physicians’ and surgeons’), is not a judicial 
power, which can not, under the State constitu¬ 
tion be vested in the board of examiners. 

State vs. State Board of Medical Examiners, 

34 Minn., 387. 

State Board of Health vs. Roy, 22 R. I., 538. 

The decision in the case of W ilkins vs. State, 16 N. E., 
Rep., 192, exactly states the case: 

“If the appellant were correct in his assump¬ 
tion then every school examiner who examines 
an ap Snt for license, every clerk who accepts 
and acts upon affidavit, every auditor who ac¬ 
cepts an abstract of title when he loans school 
funds and every officer who approves a report, 
would exercise judicial functions. That they do, 
in some degree, act judicially, is tru ®> and so 
does every officer from governor to constable, who 
is invested with discretionary powers, . . • 

but no one of these officers exercises judicial 
judgment in the sense that the court does. 1 hese 

officers, one and all, are ministerial officers and 
not judges or courts; and the judicial function, 
meant by the constitution are such only as courts 
or judges exercise.” 

Flournoy vs. City, 17 Ind., 169. 

“An act is none the less ministerial because the 
person performing it may have to satisfy himself 
that the state of facts exists under which it is his 
right and duty to act. 

The United States Supreme Court, in the case of 

Reetz vs. Michigan, 188 U. S., 505, said: 

“It not infrequently happens that a lull dis¬ 
charge of their duties compels boards or officers 
of a purely ministerial character, to consider an 
determine questions of a legal nature. „Due 
process is not necessarily judicial process. 


A 

1 


1 
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Continuing, this decision quotes from the decision 
announced by Mr. Justice Matthews in Hurtado vs. 
California, 110 U. S., 516, as follows: 

“It follows that any legal proceeding enforced 
by public authority whether sanctioned by age and 
custom, or newly devised in the discretion of the 
legislative power in furtherance of the public 
good which records and preserves these principles 
of liberty and justice must be held to be due 
process of law.” 


The law is well stated in 30 Cyc., 1557: 

“But a board in conducting such an investiga¬ 
tion (for revoking physicians’ licenses), is not a 
judicial tribunal, and is not governed by the 
technical rules applicable to law courts.” 

Meffert vs. State Board of Medical Registra¬ 
tion, etc., 66 Kan., 710; affirmed 195 U. S., 
625. 

People vs. Apfelbaum, 251 Ill., 18. 

Smith vs. Board, 117 N. W., Ill (Iowa). 

State vs. Webster, 150 Ind., 607, 616. 


Counsel for the appellant have stated none, and 
there is no clause, section, article, nor “fundamental 
principle” of the Federal Constitution which is violated 
by a law which authorizes a purely ministerial board to 
prefer charges against a licentiate of that board, to give 
him due notice of said charges, and to hold a hearing at 
which said licentiate is given an opportunity to vindi¬ 
cate himself. 

(b) The second mistake made by counsel for the ap¬ 
pellant is in assuming that such a hearing and proceed¬ 
ing is of a criminal nature. 

The present situation is aptly stated by the United 
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States Supreme Court in the ease of Reetz vs. Michigan, 
188 U. S., 505: 

“He seems to, assume that the proceedings 
before the board were in this case of a criminal 
nature, and that the State by such proceedings 
was endeavoring to convict him of an ollense 
in the practice of his profession. But this is a 

mistake. 

Munk vs. Frink, 81 Neb., 631, holds: 

“In an action under a complaint filed before 
the State Board of Health for the purpose of pro¬ 
curing; an order revoking; the license of a physician, 
it is not necessary that the proceedings should be 
conducted with that degree of exactness which is 
required upon a trial for a criminal offense in an 
ordinary tribunal of justice.” 

See, also, Bradley vs. Fisher, 7 D. C ., 32. 

The United States Supreme Court, in the case of 
Hawker vs. New York, 170 l . S., 189, said. 

“The State is not seeking; to further punish a 
criminal, but only to protect its citizens from 
physicians of bad character.” 


There is no clause, section, article, nor “fundamental 
principle” in the Federal Constitution which declares 
the form which such remedial measures are to take, or 
the proceedings to be followed by a purely ministerial 
board in performing its duty of protecting the people 
from physicians whom the legislature has declared to be 
unfitted to practice medicine. The Constitution outlines 
the proceedings in criminal actions before courts of 
justice, for the protection of the accused, who is on trial 
for the commission of some crime. Hence, a law which 
authorizes the Medical Board to make complaint against 
a physician for certain misconduct, and to conduct a 
hearing at which the questions as to whether or not the 
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complaint is well founded and whether or not there is 
cause for the revocation of the physician’s license for the 
protection of the people are decided, can not be in viola¬ 
tion of the Federal Constitution. 

Everywhere the courts have upheld these statutes, 
when they were reasonable, regardless of the technical 
rules which might, perchance, be violated were the 
boards exercising judicial power, or were the proceedings 
of a criminal nature. 

The United States Supreme Court, in the case of 
Reetz is. Michigan, 188 U. S., 505, said: 

“It is further insisted that it is essential to a 
judicial or a quasi-judicial proceeding that it 
should give a person accused or interested the 
benefit of a hearing, and that there is in this 
statute (the Michigan statute), no special pro¬ 
vision for notice, or hearings, or authority to 
summon witnesses, or to compel them to testify. 

. . . When a statute fixes the time and place 

of meeting of any board or tribunal, no special 
notice to parties interested is required. If plain¬ 
tiff in error had applied at any meeting for a hear¬ 
ing the board would have been compelled to grant 
it, and if on such hearing his offer of or demand for 
testimony had been refused, the question might 
have been fairly presented to the State courts 
to what extent the action of the board had de¬ 
prived him of his rights.” 

The case of Hawker vs. New York, 170 U. S., 189, is 
another example. In 1878 Hawker was tried and con¬ 
victed of the crime of abortion and sentenced to imprison¬ 
ment in the penitentiary for ten years. In 1893 the legis¬ 
lature of the State of New York passed the Public Health 
Law, which, as amended by the Act of April 25, 1895, 
c. 398, provided that, “Any person who, . . . after 

conviction of a felony shall attempt to practice medicine, 
or shall so practice . . . shall be guilty of a misde- 
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meanor, and on conviction thereof shall be punished 
by a fine . . . and imprisonment.” Under this 

statute Hawker was indicted in 1896, the indictment 
alleging the conviction in 1878, and that thereafter, viz., 
in 1896, he had unlawfully practiced medicine. The con¬ 
viction was sustained by the Court of Appeals of New 
York, and a final judgment entered in the Court of 
General Sessions. The appellant contended that the 
law was ex post facto, and hence unconstitutional, but 
the judgment was affirmed by the Supreme Court of the 
United States, on the ground that— 

“The State may prescribe the qualifications of 
one engaged in any business so directly affecting 
the lives and health of the people as the practice of 
medicine. It may require qualifications of learn¬ 
ing and good character, and if it deems that one 
who has violated the criminal laws of the State 
is not possessed of sufficient good character, it 
can deny such a one the right to practice medi¬ 
cine, and, further, it may make the record of a 
conviction conclusive evidence of the fact of the 
violation of the criminal law and of the absence 
of the requisite good character. . . 


The constitutionality of the act now under considera¬ 
tion has never before been questioned on this ground. 
On the other hand, its constitutionality seems to have 
been taken for granted. 

In the case of Czarra vs. Board of Medical Super¬ 
visors of the District of Columbia, 25 App. D. C., 443, 
which came before this court on appeal from the de¬ 
cision of the Board of Medical Supervisors revoking 
appellant’s license to practice medicine, the complaint 
had been made by the board. The case stood trial and 
passed through this court without objection being taken 
to the constitutionality of the law on the ground here 
suggested. 









The statute in question meets with every consti- 
tutional requirement. 

"Whether.a statute is or is not a reasonable 
one is a legislative and not a judicial question. 
VV nether a statute does, or does not, unjustly 
deprive the citizen of natural rights, is a question 
tor the legislature and not for the courts. There is 
no certain standard for determining what are or 
are not, the natural rights of the citizen. The 
egis.ature is just as capable of determining the 

i t # ^ ’s opinions as to 

what constitute natural rights greatly differ, and 

1 courts should assume the function of revising 
the acts of the legislature on the ground that 
they invaded natural rights, a conflict would 
anse which could never end, for there is no 
standard by which the question could be finally 
determined.” 

Eastman vs. State, 109 Ind., 278. 


i he contention of the appellee is well stated by the 
court in the case of State ex rel. Powell vs. State Medical 
Examining Board, 32 Minn., 324, as follows: 

It can not be doubted that the legislature has 
authority in the exercise of its general police 
power, to make such reasonable requirements as 
may be calculated to bar from admission to this 
pi ofession dishonorable men whose principles or 
practices are such as to render them unfit to be 
entrusted with the discharge of its duties. And 
as the duty of determining upon these qualifica¬ 
tions, both as to learning and skill, and as to honor 

ar !^ T ral ^ ness > m ust from necessity be com¬ 
mitted to some person or body other than the 
legislature, we see no reason why it may not be 
committed to the legally constituted body of men 
learned in this profession, named in this act.” 

W herefore, the appellee submits that the Act of Con- 
giess of June 2, 1896, in the particular involved, is 
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neither unconstitutional nor void, as contended by 
counsel for the appellant. 

2. The second proposition advanced by counsel for 
the appellant is that assuming the constitutionality of 
the act in the particular mentioned any charge against 
a licentiate thereunder can be made only by and on 
beha'-f of the board itself, and not by any other person 
or body (Appellant’s Brief, p. 10). And to sustain this 
contention they have seized upon the provision of the 
act that “ . . . witnesses may be heard for and in 

behalf of the accused, and for and in behalf of the said 
board ...” (sec. 10), and have jumped to the 
conclusion that it was the purpose of Congress to limit 
the authority to make complaint, to the board itself. 

Nowhere in the act is there provision to that effect 
and, if such had been the intention, Congress would 

have specifically declared it. 

The act provides only that, “In complaints under this 

section the accused shall be furnished with a copy of 
the complaint and given a hearing before said board 
” (sec. 10). There is nothing here to warrant 
the conclusion that it was the intention of Congress to 
restrict the scope of authority of the board to “com¬ 
plaints” made by itself. 

Congress made no requirement as to the making ot a 
complaint, and the provision as to the hearing of wit¬ 
nesses, which counsel claim indicates an intention on 
the part of Congress, which Congress has refrained from 

expressing, has been misinterpreted. 

“ _ , . and witnesses may be heard for and in 

behalf of the accused and for and in behalf of the said 
board.” When a citizen swears out a warrant for the 
arrest of another, charging him with crime, making “com¬ 
plaint” against him, and the accused is indicted and 
placed on trial, witnesses may be heard for and in behalf 
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of the accused, but not for and in behalf of the citizen 
who made the complaint, for such witnesses are heard 
for and in behalf of the State, which has now assumed the 
prosecution. 

But, in the case of the board, there is no court, nor is 
there a prosecution, for the hearing is not of a criminal 
nature, as already pointed out. Yet some one must con¬ 
duct the proceeding; some one must introduce whatever 
evidence there may be in support of the charges. It is 
clear that this duty could not be assumed by the com¬ 
plainant, unless the complainant happened to be the 
board itself. 

Referring again to the Czarra case, cited supra. On 
the first hearing before the board, complaint had been 
made by a member of the Metropolitan Police Force of 
the District of Columbia. He then had no further part, 
except as a possible witness, in the same manner as 
though he had been the complainant in a criminal case. 
The board assumed full charge of the proceedings. There 
was no court, and the State, the normal prosecutor, was 
not a party, except as represented by the board. Hence, 
the provision that witnesses might be heard for and in 
behalf of the board. This is the proceeding provided 
for by the act whenever complaint is made by some per¬ 
son or body other than the board. 

The error of counsel for the appellant lies in confusing 
the original complaint with the later hearing before the 
board. The hearing of witnesses has no possible connec¬ 
tion with the complaint. Congress did not specify by 
whom complaint should be made, thus allowing either 
the board itself or some other person or body to make 
complaint. But Congress did indicate that at the hear¬ 
ing, the original complainant, if some person or body 
other than the board, should be heard, if at all, only as 
a witness, the board taking full charge of the pro¬ 
ceedings. 






Wherefore the appellee submits that, as the proceed¬ 
ings in this case were in conformity with all provisions 
of the act in question, the findings of the board can not be 
impeached on the ground of lack of jurisdiction. 

3. The third proposition advanced by counsel for the 
appellant is that the Board of Medical Supervisors was 
estopped either to prosecute or to entertain the charge 
against appellant (Appellant’s Brief, p. 11). 

Section 10 of the act under consideration, is not manda¬ 
tory; it provides that the board may revoke a license, not 
that it shall revoke it; nor does it provide a time limit 
within which action must be taken. 1 he fact that the 
board delayed in taking action can have no bearing on 
the case. 

30 Cyc., 1558: 

'‘A medical board is not precluded from prefer¬ 
ring charges against a physician to revoke his 
license by the fact that the same charges had been 
once before passed upon by them and had not 
been sustained.” 

Czarra vs. Board of Medical Supervisors, 25 
App. D. C., 443. 

In re Smith, 10 Wend., 449. 

This being the law, the board’s delay in acting, a 
fortiori , could not preclude it from entertaining for the 
first time the charges brought against the appellant. 

The fact that the board took no action immediately 
upon the affirmance by this court of the appellant’s con¬ 
viction, can work no estoppel, for the appellant was in 
no way prejudiced by the delay. As stated in the ap¬ 
pellant’s brief, the appellant was permitted to remain and 
practice his profession in the District of Columbia. He 
did not lose his right to have the board, in its discretion, 
issue to him a new license, restoring to him all the 
rights and privileges of which its action has deprived 





him, at any time within two years after the revocation 
of appellant’s license, as provided in section 10. The 
board may be open to criticism for not acting sooner, 
but if anything, the appellant benefited thereby; hence, 
it was in no way estopped to entertain the complaint 
made against the appellant. 

4. The fourth proposition advanced by counsel for the 
appellant is that the prosecution of appellant upon the 
charge against him is barred by limitation of time. (Ap¬ 
pellant’s Brief, p. 13). Their argument is clearly based 
upon a misapprehension of the nature of the proceedings 
by which a license is revoked. 

The action of the board in revoking the appellant’s 

license was not a criminal nor a quasi-criminal proceed¬ 
ing. 

Reetz vs. Mich., 188 U. S., 505. 

Hawker vs. N. Y., 170 U. S., 189. 

Bradley vs. Fisher, 7 D. C., 32. 

Munk vs. Frink, 81 Neb., 631. 

In such proceedings the statute of limitations is no 
defense. 

In re Lowenthal, 78 Cal., 427, 429, 21 Pac., 7, holds: 

“We do not understand that a charge of this 
kind can be barred by the statute of limitations, 
or that it should be, under any circumstances. The 
fullest opportunity should be given to investigate 
the conduct of an attorney who is charged with a 
violation of his duties as such; and while this 
court might not be willing to disbar or suspend 
an attorney if it apeared that there had been un¬ 
reasonable delay in the presentation of the charges 
so that a. fair opportunity could not be had for 
procuring the witnesses and meeting the accusa¬ 
tion, we are not prepared to say, as a matter of 
law upon this demurrer that the accusation is 
barred either by the express terms of the statute 
of limitations or by analogy.” 



U. S. vs. Parks, 93 Fed., 414, holds: 

“In respect to the statute of limitation it has 
been decided in several cases that it has no ap¬ 
plication in a case of this kind” (Disbarment). 

Ex parte Tyler, 107 Cal., 78; 40 Pac., 33. 

In the case of State Medical Examining Board vs. 
Stewart, 4G Wash., 79, a complaint was filed with the 
Medical Board June 16, 1906, seeking to revoke the 
license of the defendant to practice medicine within the 
State. The complaint alleged that he was guilty of 
unprofessional and dishonorable conduct, and particu¬ 
larly stated facts showing his conviction on Septem¬ 
ber 30, 1903, for an offense involving moral turpitude. 
The State statute provides that a license to practice 
medicine may be revoked by the State examining board 
on complaint charging unprofessional or dishonorable 
conduct, and it is provided by section 6285, Pierce’s 
Code, that a conviction of an offense involving moral 
turpitude shall constitute unprofessional or dishonorable 
conduct. It was argued before the Supreme Court of 
the State of Washington that, because no time is fixed, 
such actions must be commenced within two years, 
under the provision of the statute of limitations. But 
the court held that— 

“ . . . the character of the person at the 

time the charge of unprofessional conduct is 
made, controls his right to the license. A convic¬ 
tion of any offense involving moral turpitude is 
made conclusive evidence of unprofessional con¬ 
duct. It is not contemplated by the statute that 
the examining board shall try the accused and 
find him guilty of an offense involving moral 
turpitude when there has already been a trial and 
conviction. The statute, therefore, constitutes a 
rule of eivdence in such cases, to which the 
statute of limitations does not apply.” 
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It is clear, therefore, that the Federal three-year 
statute of limitation applying in criminal prosecutions, 
could afford no bar to the proceeding which was had 
before the board. 

And the local law which provides that the right to 
maintain a proceeding for a statutory penalty or for¬ 
feiture, ceases after one year from the time when such 
right accrued, can have no application in this case, for 
no statutory penalty or forfeiture is involved. 

30 Cyc., 1335: 

“A penalty is a sum of money which the law 
exacts the payment of, by way of punishment for 
doing some act which is prohibited, or the omitting 
to do some act which is required to be done.” 

San Luis Obispo vs. Hendricks, 71 Cal., 242. 

Lancaster vs. Richardson, 4 Lans., 130 (N. Y.) 

Woolverton vs. Taylor, 132 Ill., 197. 


“The term ‘penalty’ denotes money recover¬ 
able by virtue of a statute imposing a payment by 
way of ; punishment .” 

U. S. vs. Four Hundred and Twenty Dollars, 
162 Fed., 803, 805. 


The words “penalty” and “forfeiture” are generally J 
used synonymously, in statutes. / 

Sou. Ry. Co. vs. Inman, Alsus and Inman, 11 \ 
Ga. App., 564. \ 

Taylor vs. The Marcella (U. S.), 23 Fed. Cases, 
782. I 

Butler vs. Butler, 62 S. C., 165. / 

Crawley vs. Com., 123 Pa. St., 275. / 


These definitions of “penalty” and “forfeiture,” ob¬ 
tained from a wide range of adjudicated cases, all in¬ 
volve the same idea, viz., that a statutory penalty or 
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forfeiture is a sum of money payable as a punishment 
for a violation of the statute. 

The revocation of a physician’s license can not be 
brought under any of these definitions; it is not a statu¬ 
tory penalty or forfeiture, for it does not involve the 
payment of a sum of money; and the loss of the right 
to practice medicine does not follow the commission of 
the offense as a necessary consequence, for as shown 
above, the provision of the act under consideration, 
which relates to the revocation of licenses, is not manda¬ 
tory, as it provides only that the board may revoke a 
license upon the commission of a crime involving moral 
turpitude (sec. 10); hence, the idea that such a revoca¬ 
tion is punishment for a violation of the statute is 
erroneous. 

It is clear, in the light of the foregoing, that such a 
revocation is not a statutory penalty of forfeiture. 

Baldacchi vs. Goodlet (Tex.), 145 S. W., 325, holds that 
a proceeding authorized by acts 31st Leg., c. 17, sects. 9a, 
9b, 9c, 9f, 9g, for the revocation by the Comptroller of 
Public Accounts of liquor licenses for violation of the 
law by liquor dealers is not a suit by the State for ‘‘for¬ 
feiture” or “penalty,” within Constitution, art 5, sec. 8, 
conferring on the district court exclusive jurisdiction of 
such suits, for though an official act may be judicial as 
involving the exercise of discretion and judgment, yet, 
when discretion is conferred on an executive officer in 
the discharge of administrative or executive duties, the 
acts of the officer are not judicial. 

' “That the form in which this legislation is cast 
suggests the idea of the imposition of an addi¬ 
tional punishment for past offenses is not con¬ 
clusive. We must look at the substance and not 
the form, and the statute should be regarded as 
though it in terms declared that one who had 
violated the criminal laws of the State should be 
\deemed of such bad character as to be unfit to 
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practice medicine, and that the record of a trial 
and conviction should be conclusive evidence of 
such violation. . . . The State is not seek¬ 

ing to further punish a criminal, but only to pro¬ 
tect its citizens from physicians of bad character. 
The vital matter is not the conviction, but the 
violation of law. The former is merely the pre¬ 
scribed evidence of the latter.’’ 

j 

Hawker vs. New York, 170 U. S., 189. 

The courts have held that the revocation of a license 
is simply a remedial measure for the protection of the 
public, and in no sense a penalty. 

Meffert vs. Board of Medical Registration, 66 
Kan., 710; affirmed in 195 U. S., 625. 

Reetz vs. Michigan, 188 U. S., 505. 

State vs. State Board, 34 Minn., 387. 

This proceeding is quite similar to that for the dis¬ 
barment of an attorney. 

See— 

Bradley vs. Fisher, 7 D. C., 32, and on Appeal 13 
Wall., 335; also, 

Philbrook vs. Newman, 85 Fed., 189. 

State vs. Schaeffer, 109 N. W., 522 (Wis.), holds: 

“This is not an action to enforce a penalty or 
forfeiture, but a civil action to set aside a certifi¬ 
cate of registration for the reasons stated. We 
perceive no ground for the claim that the action 
is barred by the two-years statute of limitations 
or the three-years statute of limitations or any 
other statute of limitations.” 

This action, then, being neither criminal in its nature, 
nor involving a statutory penalty or forfeiture, can not 
be barred, by the general three-year statute of limita¬ 
tion, by the local one-year statute of limitation, or by any 
other statute of limitation. 
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5. The fifth proposition advanced by counsel for the 
appellant’s that the crime of which appellant was con¬ 
victed is not one involving moral turpitude; and they 
state in support of this contention that neither intent nor 
morality entered into the offense (Appellant s Brief, 

p. 18). 

Intent does enter into the offense of which the appel¬ 
lant was convicted. Section 211 of the Criminal C ode, 
which was the section violated, requires that the offense 
of mailing non-mailable matter be committed know¬ 
ingly. When the appellant deposited in the mail the 
forbidden matter, he had criminal intent; that his intent 
was criminal is the necessary implication from the act. 
He knew that the subject-matter of the letter was of a 
character so immoral as to be forbidden to be mailed. 
One glance at his letter shows his intention to violate 
the law. He stated that he could not write about that 
subject; he ordered the letter destroyed; he did not date 
it nor did he sign his name (Rec., p. 16). 

As to the subject-matter of the letter in question, there 
can be no serious doubt but that it involved moral turpi¬ 
tude. It has long been established that abortion is a 
crime involving moral turpitude (Filber and wife vs. 
Dautermann, 26 Wis., 520; Widing vs. Oyer and wife, 
13 Johns., 124, N. Y.) It comes squarely under every 
definition of moral turpitude that can be found. And if 
the completed crime involves moral turpitude, surely 
the preliminary steps looking to the commission of the 
crime, such steps in themselves constituting a felony 
under section 335 of the Criminal Code of the United 
States, also involve moral turpitude. 

But the contention of counsel for the appellant is that 
the gist of the offense is the mailing of matter declared to 
be non-mailable, and that “to predicate moral turpitude 
of such an act is simply an intellectual impossibility’’ 
(Appellant’s Brief, p. 20). 
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The case of Halstead vs. Nelson, 36 Hun, 149, Supreme 
Court of New York, 1885, was an action for slander, 
the question being, what charge is actionable per se? 
The defendant, principal of one of the State charitable 
institutions for deaf mutes, stated in a certain board 
meeting that the plaintiff, a teacher in the school, had 
mailed to defendant’s wife a printed paper recommending 
and advertising articles for the prevention of concep¬ 
tion and for procuring abortion and stating where the 
articles might be purchased. The court held that the 
offense charged against the plaintiff by the defendant was 
an indictable offense, involved moral turpitude, and that 
the statement was slanderous per se. 

Follett, J., delivering the opinion of the court, says, 
at page 153: 

“Mailing a circular of the kind described in ') 
the statement of facts was, in 1878, an indictable I 
misdemeanor by the laws of this State (chap. ' 
!, 7, sec- 2, Laws, 1872, since made a part of the 
1 enal C ode, secs. 318-19), and by the laws of the 
l mted States (U. S., R. S., 2d Ed., sec. 3893). 
Charging a person with the commission of an 
indictable offense involving moral turpitude is 
slander per se (Young vs. Miller, 3 Hill, 21 • 

1 owns Slander and Libel, sec. 154; Folk’ard’s 
otarkie on Slander and Libel, chap. 2, sec. 44). 

“We think it can not he questioned that the com¬ 
mission of the offense charged involves moral 
turpitude. 

(Italics are ours.) 


It is clear, then, that the mailing of such a letter as that 
mailed by the appellant is an offense involving moral 
turpitude, as decided by the Board of Medical Super¬ 
visors of the District of Columbia. 

lhe principle involved is splendidly summarized by 
the Supreme Court of the United States in the case of 




Hawker vs. The State of New York, 170 U. S., 189, as 
follows: 

“Whatever is ordinarily connected with bad 
charcter or indicative of it, may be prescribed 
by the legislature as conclusive evidence thereof. 

It is not the province of the courts to say that 
other tests would be more satisfactory, or that 
the naming of other qualifications would be more 
conducive to the desired result. It is not open to 
doubt that the commission of crime, the viola¬ 
tion of the penal laws of a State, has some rela¬ 
tion to the question of character. It is not, as a 
rule, the good people who commit crime. When 
the legislature declared that whoever has violated 
the criminal laws of the State shall be deemed 
lacking in good moral character, it is not laying 
down an arbitrary or fanciful rule—one having 
no relation to the subject-matter, but it is onl\ 
appealing to a well-recognized fact of human 
experience; and if it may make a violation ot 
criminal law a test of bad character, what moie 
conclusive evidence of the fact of such violation 
can there be than a conviction duly had in one of 
the courts of the State? The conviction is, as 
between the State and the defendant, an adjudica¬ 
tion of the fact. So, if the legislature enacts that 
one who has been convicted of crime shall no 
longer engage in the practice of medicine, it is 
simplv applying the doctrine of res judicata and 
invoking the conclusive adjudication of the fact 
that the man has violated the criminal law, and 
is presumptively, therefore, a man of such bad 
character as to render it unsafe to trust the lives 
and health of citizens to his care. 

The fundamental underlying principle of all such 
legislation, is, as stated by the Supreme Court, the pro¬ 
tection of the people from physicians who have proved 
themselves unworthy to be entrusted with the lives and 
health of others. There can be no doubt that Congress 
framed and enacted the law under consideration with 
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the intention that it should apply to just such cases as 
the present one. 

The theory of the law the appellant violated is not 
merely to prevent improper use of the mails. It rests on 
the great sound principle that public morals should and 
must be protected. Abortion is a morally base crime; 
anything tending to promote it is equally bad. We can 
not permit either. The same Congress which forbids 
the former on the ground of public morals, forbids the 
latter on the same ground. Disseminating information 
concerning the performance of abortion, is as morally 
base, and involves moral turpitude as much as any crime 
can. 

This doctrine was given utterance by the court in the 
very recent case of Bours vs. United States, 229 Fed., 
964, when, referring to section 211 of the Penal Code of 
the United States, the court said: 

“The amendment closing the mails to written 
or printed information ‘where or by whom any 
operation for producing abortion will be per¬ 
formed’ was adopted by Congress under the same 
power that was exercised in passing the original 
section, the national power of controlling the 
mails. . . . Its inclusion in the statute gov¬ 

erning the use of the mails indicates a national 
policy of discountenancing abortion as inimical 
to the national life.” 

No one can honestly doubt that the appellant has 
been rightfully deprived of his license. He abused the 
privilege which had been granted him; he did it know¬ 
ingly as his letter shows; he knew the result of that 
abuse if discovered; he had no regard for law except 
in attempting to evade it, and no regard whatever for 
morality. 

Counsel for the appellant tacitly admit this. There is 
no argument addressed to the merits. First, a far-fetched 


! 
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question of constitutionality, based on the erroneous 
theory that the board is a court; then an irregularity in 
the informal proceedings of the board. Next, the over¬ 
worked, last resort, doctrine of estoppel, and then limi¬ 
tation. Finally they dissect the crime of which the 
appellant was convicted, and by considering the several 
elements separately attempt to show that one, dropping 
a letter in a box, does not involve moral turpitude. 

We agree that dropping a decent letter in a box is no 
crime; nor is lending your neighbor your shotgun to go 
hunting, but suppose you don’t like the fellow down the 
street a little further and you know he is the game 
neighbor number one is hunting. Then, what is that 
friendly, accommodating, neighborly act of yours.’ 

The board, in submitting this brief, relies not only upon 
the law hereinbefore cited, which it believes is un¬ 
answerable; it relies as fully and completely upon the 
merits of its position. It has sought to persecute no one 
but wishes to do its duty to the community. In the name 
of decency, of good morals, and of all upright citizens, 
it respectfully asks that the resolution revoking the 
license of the appellant to practice medicine in the 
District of Columbia be affirmed, and the appeal dis- 
missed with costs. 

FREDERICK A. FENNING, 
WALTER B. GUY, 

Attorneys for Appellee. 
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Statement of the Case. 

The Medical Society of the District of Columbia files 
this brief as amicus curiae by leave of this Court, granted 
Nov. 15, 1916. 

The Medical Society concurs in the statement of the case 
as stated by the appellant and amended by the appellee. 
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Argument. 

The argument in this brief is arranged in the order 
adopted by the appellant and followed by the appe ee . 
order that it may be readily used in conjunction with their 

briefs. 

One. 

The Counsel for the appellant contend that the Act of 
Congress of June 3, 1896. in the particular involved is un¬ 
constitutional and void, in that it makes the Board of Med¬ 
ical Supervisors both accuser and judge of the licentiate 
affected; but the appellant does not cite the provision of the 
Constitution which this Act contravenes, nor cite any a - 

thorities in support of this contention. 

Acts prescribing certain requirements for persons who 
wish to practice medicine are very common and have been 
sustained by the courts whenever they were contested on 
the ground of unconstitutionality. A leading . rnerl< f n 
case is Dent vs. West Virginia, 129 U. S., 114, an is 
case has been followed by many others; see: 

t 

Reetz vs. Michigan, 188 U. S„ 505 

Meffert vs. Packer, et al as the State Board of 
Medical Registration and Examination, 195 U. •> 

625 

Watson vs. Maryland. 218 U. S., 173. 

The phvsician is one whose relation to life and health are 
of the most intimate character. It is fitting, not merely that 
he should possess a knowledge of diseases and t eir re 
dies, but also that he should be one who may be safel> 
trusted to apply these remedies. Character is as important 
as knowledge, and if the Legislature may properly require 
a definite course of learning and certain examinations as 
to knowledge, why not also as to good character^ c 
deception and fraud is as necessary to the public welfare 
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as is knowledge. It being the duty of the Government to 
protect the life and health of the public, why can it not also 
revoke the license of an incompetent and untrustworthy 
practitioner, when it learns that his character has changed, 
or that it was mistaken as to his character when the license 
was granted? There is no provision in the Constitution 
which prevents the Government from protecting its citizens, 
on the contrary, it was the purpose of the framers of the 
Constitution to protect the people. Authorizing an im¬ 
proper officer to hold himself out as trustworthy and capable 
of administering to the ills and ailments of the people is 
far from protection. 

The power of the Government to protect its citizens was 
not taken away from it by the Constitution, but was re¬ 
served in the form of police power. Under this police 
power the Legislature has power to enact certain laws of 
the character of the one in question. In Leisy vs. Hardin, 
135 U. S., 127, the Court said: 


“Among the powers thus reserved to the several 
States is what is commonly called the police power, 
that inherent * * * power, essential to the very 

existence of civil society and the safeguard of the in¬ 
habitants of the State against disorder, disease, pov¬ 
erty and crime.” 

In Hewitt vs. State Board of Medical Examiners, 148 
Cal., 590, the constitutionality of a similar Act was con¬ 
tested and the Court, holding it constitutional, said: 


“Legislation of the character embraced within the 
general scope of the Act in question, in so far as it 
provides for the revocation of the certificate of a phy¬ 
sician, is sustained upon the ground that the Legisla¬ 
ture has authority under its general police power to 
provide all reasonable regulations that may be neces¬ 
sary affecting the public health, safety, or morals, and 
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with this object in view to provide for the dismispl 
from the medical profession of all persons whose prin¬ 
ciples, practice and character render them unfit to re¬ 
main in it.” , 

i 

A similar Act was carefully considered in Meffert vs. 
Packer, 66 Kan., 710, and held constitutional. The case 
was affirmed by the Supreme Court of the United States, 
in Meffert vs. Packer, et al, as the State Board of Medical 
Registration and Examination, 195 U. S., 625, and the 
Supreme Court must be taken as concurring in the reasons 
of the Supreme Court of Kansas, as well as the decision. 
In this case it was argued that when a physician was once 
granted a license it was a property right, and an Act pro¬ 
viding that a medical board might revoke it was violative 
of the fourteenth amendment of the Constitution, which 
provides as follows: 

“Nor shall any State deprive any person of life, lib¬ 
erty or property without due process of law.’ 

The Court held that the right to practice was not a prop¬ 
erty right, and in regard to the fourteenth amendment, said: 

“This constitutional provision is not a restriction or 
limitation on the police power of the State to pass and 
enforce such laws as, in its judgment, will inure to 
the health, morals and general welfare of its people. 
Such power is reserved to the State, which has been 
so recognized by all courts since the adoption of this 

amendment.” 

State ex rel. Chapman vs. State Medical Examiners, 
34 Minn., 387. 

That the police powder of the Legislature extended to the 
protection of lives, health and morals of society, and that 
private interests are subservient to the public, has been set- 



tied beyond dispute since the famous Slaughterhouse Cases, 
83 U. S., 394. 

It may be assumed, for the purposes of argument, that the 
right of a licensed physician to practice is in the nature of a 
property right; but even in the case of property, it is held 
subject to such police regulations as the Legislature may im¬ 
pose for the general welfare. Brown vs. Keener, 74 N. C., 
714. Where a physician does not comply with the law it 
would seem that the Government could provide for taking 
the right from him. To hold otherwise would be to hold 
that the rights of the Government were subservient to his 
right to practice merely because he had been given a license. 

Nor does the constitutional prohibition upon State laws 
impairing the obligations of contracts restrict the power of 
the State to protect the public health, the public morals or 

the public safety. 

Mugler vs. Kansas, 123 U. S., 623. 

Kidd vs. Pearson, 128 U. S., 1. 

New Orleans Gas Company vs. La. Light Company, 

115 U. S., 650. 

i 

Counsel for the appellant state, on page 10 of their brief, 
that, “beyond all controversy, such an enactment is viola¬ 
tive of the fundamental principle, not necessary to be ar¬ 
gued, that one can not be both accuser and judge in the 
same case.” We have searched in vain for such a constitu¬ 
tional provision, and are not familiar with the fundamental 
principle. In most of the cases cited, which upheld such 
an exercise of the police power, the Boards were given 
plenary powers by the Legislature, and there has not been 
any court which found that it violated the fundamental prin¬ 
ciple. Possibly this explains why counsel do not argue the 
point. It might be stated here that this Board is not a 

judicial tribunal. 
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We shall endeavor to show, under the second proposition 
argued, that the Board is not made both accuser and judge. 

Two. 

The contention of counsel for the appellant, that any 
charge against a licentiate, under this Act, could be made 
only by and on behalf of the Board itself and not by any 
other person or body, is not supported by the language of 
the Act. 

The language of this particular section of the Act is as 
follows: 

“Sec. 10. That the Board of Medical Supervisors 
of the District of Columbia may, by a vote of four 
members, refuse to grant or may revoke a license, and 
may cause the name of any person to be removed from 
the record of the supreme court of the District of Co¬ 
lumbia and from the register of the health office for 
any of the following causes, to wit: The employment 
of fraud or deception in passing the examinations pro¬ 
vided for in this Act, chronic inebriety, the practice of 
criminal abortion, conviction of crime involving moral 
turpitude, or of unprofessional or dishonorable con¬ 
duct. In complaints under this section the accused 
shall be furnished with a copy of the complaint and 
given a hearing before said board in person or by at¬ 
torney, and witnesses may be heard for and on behalf 
of the accused, and for and on behalf of the said 
board. Appeal from the decision of the said board 
may be taken to the court of appeals of the District of 
Columbia, and the decision of the said court shall be 
final. Said board may at any time within two years 
from the refusal or revocation of a license, or the can¬ 
cellation of registration under this section, by a vote 
of four members, issue, without examination, a new 
license to the person so affected, restoring to him or 
her all the rights and orivileges of which he or she 
had been deprived by said board.” 
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It does not provide who should make the complaint, but 
merely provides that the Board may revoke a license for 
certain causes. Nor is it reasonable to suppose that it was 
the intention of the Legislature that the Board could not 
judge the licentiate, if someone else made the complaint. 

It provides that in complaints under this section “wit¬ 
nesses may be heard for and on behalf of the accused, and 
for and on behalf of the said Board,” and counsel for the 
appellant find, in this provision alone, that the Board is the 
only one authorized to make complaint and that no other 
body or person can, not even the public for whose protec¬ 
tion this Act was passed. 

We can not agree with this construction of the language 
nor believe that such was the intention of the legislators. 
It provides that the Board may revoke a license for certain 
causes without any mention of who should make the com¬ 
plaint. It seems only natural to suppose that, if it had been 
the intention to allow a hearing only upon the complaint 
of any certain person or body of persons, it would have 
been so expressly stipulated. The Board was created to 
protect the public from unreliable practitioners, and the 
complaint filed in this case by the Medical Society was not 
to have the appellant punished, but to inform the Board 
that the public was being attended by an untrustworthy 
physician and was not receiving the protection it had a 
right to expect from the Government. Was not such aid 
in the contemplation of the Legislature? Was it not the 
moral duty of the Medical Society, being acquainted with 
the facts, to so inform the Board? The Medical Society 
acted merely as an aid to the Board and a friend of the 
public. 

The Medical Society having acted in the interest of the 
public welfare, it seems difficult to believe that the Act 
prohibits the Board from acting upon the information thus 
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acquired through the Society. There was not any law 
which required the Board to revoke the license nor any 
precedent that had to be followed, and it remained in the 
discretion of the Board. The situation was the same as if 
the Board had made the complaint itself. The appellant 
was not prejudiced, as none of his rights were affected—he 
still had the privilege of disproving the charges and of con¬ 
tinuing to practice, if the Board, in the exercise of its dis¬ 
cretion, did not see fit to revoke his license. 

Three. 

Counsel for appellant argue that the Board of Medical 
Supervisors was estopped to prosecute or entertain the 
charges against the appellant. They have not cited any au¬ 
thorities in support of their conclusion, nor in support of 
some of the reasons which are also conclusions. The rea¬ 
sons given are, that the attention of the Board had been 
brought to the appellant’s conviction before and the Board 
had refused to act upon it; that the Act provides that the 
Board might issue a new license at any time within two 
years after the revocation, and here the Board has allowed 
the whole period of two years, within which the appellant 
might have been restored to practice, to elapse, without any 
action; and that, by its inaction, the Board has permitted, 
and even encouraged, the appellant to practice, and he has 
apparently, so far as is disclosed by the record, done so in 
full compliance with the strictest requirements of the duties \ 
and ethics of his profession, such conduct evidently being 
in the contemplation of the Legislature in providing for the 
restoration to practice of one whose license had been re¬ 
voked, for, appellant contends, it was not the intention of 
the Legislature to permanently deprive an offending prac¬ 
titioner of his calling, but to give each offender opportunity 
for absolution and restoration to his former standing. 







The fact that the Board did not nave a hearing and re¬ 
voke the license of the appellant when the matter was 
brought to its attention on November 18, 1914, does not 
show that the Board has slept on its rights or been neglect¬ 
ful, for, as is shown by its letter to the Medical Society of 
January 13, 1915 (R. 7), there was no action taken at that 
time because the Board thought it had no power to hear 
the case unless charges were preferred by someone else. 

The Act, under which the appellant’s license was revoked, 
provides that the Medical Supervisors may revoke the license 
of any physician for certain causes. It merely gives the 
Board permission to do it legally. It prescribes how it may 
be done, but it does not prescribe any time within which it 
must be done if it is done. The Board being authorized to 
revoke licenses in certain cases, without any restrictions as to 
when it should be done, it seems that it must have been the 
intention of the Legislature to leave the time to the discre¬ 
tion of the Board, unless governed by some positive rule 
of law. There being no positive rule of law, the action has 
not been too long delayed. 

The Board was not bound to take any action and it was 
lawful, under the Act, for the Medical Society to prefer 
the charges, as has already been shown, and it is 
clear that the Medical Society was active from the time 
of conviction in endeavoring to have the appellant’s license 
revoked, as is shown by the correspondence with the Board 
of Medical Supervisors (R., 7, 8) and the Commissioners 
of the District of Columbia (R., 8, 9). Action was not 
taken by the Board of Medical Supervisors because they 
thought they were not authorized by law to do so. 

The doctrine of estoppel by laches, which counsel for 
the appellant set up, is an analogy to the statute of limita¬ 
tions, and it has been held that in cases of this kind the 
statute of limitations does not apply, nor will the courts 
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make any analogy. In re Lowenthal, 78 Cal., 427; The 
People ex rel. Healy vs. Hooper, 218 Ill., 313. Where 
there is a mistake as to rights and the rights of parties are 
not prejudiced, the Court should consider only the delay 
after the discovery of the mistake. In such a case the 
delay after the mistake is discovered is all that is consid¬ 
ered in laches. Keedy vs. Nally, 63 Md., 311; Fore vs. 
Foster, 86 Va., 104; Whaley vs. Eliot, 1 A. K. Marsh 
(Ky.), 342. 

The appellant was not prejudiced by any delay as he was 
allowed to practice during the intervening time. 

The fact that the Board might issue a new license to a 
physician within two years after the revocation of his prior 
license, without a new examination, is no reason why it 
should act immediately after the conviction. The Act 
does not create a right in the physician, it does not 
provide that he may have a new license, but gives the Board 
permission to grant him a new license if it sees fit. Since 
the physician has no right he is not prejudiced. There is 
no provision in the Act which prevents the Board from 
issuing a new license after two years if the physician, whose 
license has been revoked, passes a new examination. The 
appellant may still be restored to practice without examina¬ 
tion within two years after the revocation of his license if 
the Board sees fit to grant him a new license. It should be 
borne in mind that the two-year period prescribed by the 
statute does not commence until the revocation of the 
license, and so the Board has not suffered it to pass—it had 
not commenced. 

The Board has permitted the appellant to continue the 
practice of medicine in the District of Columbia, but this 
seems more of a benevolence than a malevolence. 

It does not appear in the record whether or not the 
appellant’s conduct during this time was ethical and accord¬ 
ing to the duties of his profession. His conduct since his 
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conviction was not material to the issues tried at the hear¬ 
ing before the Board and, as far as the record shows, was 
not mentioned. 

We can not agree with counsel for the appellant in their 
conjecture of the intention of the Legislature. If the lan¬ 
guage of the Act is used as a basis for divining the inten¬ 
tion of the legislators, it would seem that their intention 
was, as expressed by the language used, to give the Board 
the right to grant a new license, and not to give the phy¬ 
sician a right to have the Board grant it. There is a great 
distinction between a right vested in the physician and 
discretion vested in the Board, his judges. It may not have 
been the intention to permanently deprive a practitioner of 
his license, but no more was it the intention to give every 
offender opportunity for restoration to his former standing. 

To invoke the doctrine of estoppel in a case of this char¬ 
acter would seem to be against public policy. It is not a 
criminal action, nor is it a civil action; it is merely a mode 
of getting rid of an improper officer. Bradley vs. Fisher, 7 
D. C., 32. The Board was constituted to protect the public 
against physicians who were not competent to practice, for 
certain causes specified, and it would be a travesty of the 
law to say that, because the Board had been mistaken in 
regard to its powers and had not protected the public for 
a little over two years, the public was no longer entitled to 
its protection. 

Four. 

Counsel for the appellant contend that the “prosecution 
of the appellant upon the charge against him is barred by 
limitation of time.” If this were a prosecution, we could 
agree with this contention; but it is not a prosecution, nor 
is it an action in the contemplation of Section 1265 of 
the Code of Law for the District of Columbia. Bouvier 
defines a prosecution as “the means adopted to bring a sup- 
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posed offender to justice and punishment by due course of 
law,” and an action as ‘‘the formal demand of one's right 
from another person or party, made and insisted on in a 
court of justice.” (The italic is ours.) There is no pun¬ 
ishment here, as it is merely a proceeding to exclude an 
incompetent and unworthy person from the practice of 
medicine, as a protection for the public. Bradley vs. Fisher, 

7 D. C., 32. This is not a prosecution for a crime: 

Czarra vs. Board of Medical Supervisors, 25 App. 
D. C., 443. 

Bradley vs. Fisher, 7 D. C., 32. 

Randall vs. Brigham, 7 Wall., 523. 

It is not a judicial proceeding: 

Mefifert vs. Packer, et al ., as The State Board of 
Medical Registration and Examination, 195 U. S., 
625, affirming Meffert vs. Packer, 66 Kan., 710. 

State ex rcl. Chapman vs. State Medical Examiners, 
34 Minn., 387. 

State Board of Health vs. Roy, 22 R. I., 538. 

In State ex rel. Chapman vs. State Medical Examiners, 
supra, the Court said: 

“It has never been held that the granting, or refus¬ 
ing to grant, such a license as this, was the exercise of 
judicial power; * * * and there is no possible 

distinction in this respect between refusing to grant a 
license and revoking one already granted.” 

The proceeding is identical with that for the disbarment 
of an attorney, speaking of which the Court said, in Brad- 

lev vs. Fisher, 7 D. C., 32: 

“The mistake of the plaintiff is that he regards the 
act of a court in dismissing a member from the bar 






Id 


■ 

I 

J 



for misconduct, as a criminal or quasi criminal pro¬ 
ceeding, and the order as a personal punishment. But 
it is not so regarded by the law, else would the trial 
be a trial by jury, after indictment, and in a court of 
criminal jurisdiction only. It has been decided that 
suspension from the bar was not a punishment, but the 
mode of getting rid of an improper officer.” 

J 

i 

It is not a legal action, as it is not in a court of law. It 
is not to enforce a penalty or forfeiture. State vs. Schaef¬ 
fer, 129 Wis., 459. 

It has been held, time and time again, that the statute of 
limitations does not apply to proceedings of this character: 

In re Lowenthal, 78 Cal., 427. 

State Medical Examining Board vs. Stewart, 46 
Wash., 79. 

Ex parte Tyler, 107 Cal., 78. 

U. S. vs. Parks, 93 Fed., 414. 

State vs. Schaeffer, 129 Wis., 459. 

Five. 

It is argued by counsel for the appellant that the crime 
for which the .appellant was convicted does not involve 
moral turpitude, as he was merely convicted of mailing a 
letter under a criminal Act which does not require intent 
for a conviction. 

Appellant was convicted of mailing “a certain letter and 
notice giving information and intending to give information 
where and by whom acts and operations for the producing 
and procuring of abortion would be done and performed, 
and how and by what means abortion could be produced.” 
The mere mailing of any letter would not in itself be a 
crime, and we do not contend that the mailing of any letter 
would involve moral turpitude; but the mailing of a letter 
giving information, and intending to give information. 
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where abortion would be performed, is a crime by the stat¬ 
ute and, even if it were not, it would certainly involve moral 
turpitude. 

Moral turpitude is defined by Bouvier as follows: 

? 

“Everything done contrary to justice, honesty, mod¬ 
esty and good morals, is said to be done with turpi- 
I tude.” 

r 

This definition is cited with approval in many cases. 

The following definition from Newell on Libel and Slan¬ 
der, Second Edition, Section 12, is also cited by the Court 
in many cases: 

“An act of baseness, vileness, or depravity in the 
private and social duties which a man owes to his fel- 
lowmen, or to society in general, contrary to the ac- 
i cepted rule of right and duty between man and man.” 

Words and Phrases Judicially Defined, volume 5, page 
4581, cites In re Kirby, 10 S. D., 322, in which case an 
attorney was disbarred for receiving United States prop¬ 
erty with the intention of converting it to his own use, un¬ 
der a statute providing for disbarment for a crime involv¬ 
ing moral turpitude. The Court held that this crime did 
involve moral turpitude, citing Bouvier for the definition. 
It also cites, page 4581, In re disbarment of Coffey, 123 
Cal., 522, where it was held that extortion involves moral 
turpitude so as to justify the disbarment of an attorney, 
moral turpitude being “anything done contrary to justice, 
honesty, principle or good morals.” 
f Thus, abortion has been held to involve moral turpitude. 

I Widing vs. Oyer, 13 Johns., 124; Filber and Wife vs. Dau- 
terman, 26 Wis., 520; Bissell vs. Cornell, 24 Wend., 354. 
So also has bribery, Hoag vs. Hatch, 23 Conn., 585; lar¬ 
ceny, Redway vs. Gray, 31 Vt., 292; changing marks on a 
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hog’s ears, Perdue vs. Burnett, Minor (Ala.), 138; keep¬ 
ing a bawdy house, Martin vs. Stillwell, 13 Johnson’s Rep., 
275; adultery, Ranger vs. Goodrich, 17 Wis., 78; and 
changing land marks, Young vs. Miller, 3 Hill., 21, and 
Dial vs. Holter, 6 Ohio St., 228. 

Since abortion is a crime involving moral turpitude, would 
not giving information where abortion would be performed, 
also involve moral turpitude? Could it be said that it is 
moral to knowingly and intentionally aid a person to have 
an immoral act done? We do not contend that mailing a 
letter involves moral turpitude; but we do contend, and be¬ 
lieve this contention to be supported by the authorities, 
that mailing this particular letter does involve moral tur¬ 
pitude, as it gave information where an immoral and vile 
act would be performed. 

It is true that the gist of the offense is the mailing of the 
letter, as that is all for which the Federal Government has 
power to punish the offender, the right to punish for aiding 
in the procuring of abortion being reserved by the States. 
But mailing the letter alone does not constitute the crime— 
it is necessary that it be a certain kind of a letter. The 
statute, under which the appellant’s license was revoked, 
does not say “a crime, the gist of which involves moral tur¬ 
pitude,” but “a crime involving moral turpitude,” and so it 
is necessary to consider the crime as a whole, viz: “mailing 
a certain letter and notice giving information and intend¬ 
ing to give information where and by whom acts and oper¬ 
ations for the producing and procuring of abortion would 
be done and performed, and how and by what means abor¬ 
tion could be produced.” 

Moral turpitude is not governed by the criminal law as 
an act may involve moral turpitude even though it is not 
criminal. In Pollard vs. Lyon, 91 U. S., 225, it was held 
that to impute fornication to one was not slanderous for, 
although, beyond all doubt fornication involves moral tur- 
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pitude, it is not a crime. In Young vs. Miller, supra, an 
action of slander was brought against the defendant for 
saying that the plaintiff had removed land marks, and it 
was held that, although moving land marks was not a crime 
at common law and would not be slanderous at common 
law, it involves moral turpitude, and, there being a statute 
in New York making it a crime, it is actionable. The 
Court said: 

“All men must agree that the crime of removing 
land marks is one involving a high degree of moral 
turpitude; and as it is an indictable offense, the case 
falls plainly within a rule from which we are not at 
liberty to depart.” 

i 

This quotation shows that the questions are: Does the 
act involve moral turpitude? And, is the act a crime? The 
act in controversy was made a crime by statute and involves 
moral turpitude, as it was intended to aid in the accomplish¬ 
ment of an immoral and base act. The act of which 
appellant was guilty is one of baseness in his duties to 
society, contrary to the accepted rules of right and wrong. 
He intended to be at least an accessory before the fact in 
the crime of abortion. 

But counsel for appellant argue that intent is necessary 
to moral turpitude, and not necessary to a conviction for 
the crime of which appellant was convicted, and therefore 
the crime of which he was convicted is not necessarily one 
involving moral turpitude, and cites United States vs. Har¬ 
mon, 45 Fed. Rep., 414, as an authority that intent is not 
necessary. This case was on an indictment for mailing an 
obscene publication in violation of Sec. 3893, Revised Stat¬ 
utes U. S. (25-St. p., 496). The defendant was the editor 
and publisher of a newspaper. One of the papers contained 
a discussion of sexual relations and a portrayal of its ex¬ 
cesses and abuses. One ground of defense was that there 
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was no criminal intent, as the defendant thought he was 
doing the world a service by showing up sexual commerce, 
the object of the paper being to correct the evil and thereby 
alleviate human .conditions and so the defendant should be 
deemed a public benefactor. In short, the proposition ad¬ 
vanced by the defendant was that a man can do no public 
wrong who believes that what he does is for the ultimate 
public good. The Court did not hold that intent was not 
necessary, but it did hold that it was not a good defense 
for defendant to set up that he intended to do the public 
a service and did not intend to commit a crime, because, 
having done the act knowingly, he is chargeable with the 
intent of doing it. In support of this holding, the Court 
quoted with approval from the opinion of Chief Justice 
Shaw in Commonwealth vs. Mash, 7 Mete., 472, as fol¬ 
lows : 

“It was argued in the argument that where there is 
no criminal intent there can be no guilt, and if the 
former husband was honestly thought to be dead there 
could be no criminal intent. The proposition stated is 
undoubtedly correct in a general sense, but the conclu¬ 
sion drawn from it in this case by no means follows. 
Whatever one voluntarily does, he, of course, intends 
to do. If the statute has made it criminal to do any 
act under particular circumstances, the party volun¬ 
tarily doing that act is chargeable with the criminal 
intent of doing it.” 

{ 

Again, the Court quoted from the opinion of the Court 
in Montross vs. State, 72 Ga., 261, as follows: 

“Every person is presumed to have intended the 
natural legal consequences of his conduct, whether that 
conduct be malum in se, as we think this was, or malum 
prohibitum. There is no pretense that this defendant 
was unapprised of the law under which he is prose¬ 
cuted,” 




This is merely a reiteration of the common law doctrine 
that a man is chargeable with a knowledge of the law, and 
if he knowingly does an act and that act is a crime, he is 
conclusively presumed to have intended to commit the crime. 
Therefore, it is not true that intent is not necessary, for 
either special or general intent is necessary to any crime. 

When the appellant mailed the letter giving the forbidden 
information, he clearly showed an intention to violate the 
statute under which he was convicted. Well knowing the 
nature of the act which he was doing, he refused to speci¬ 
fically mention the subject-matter of the letter, and refused 
to sign his name. This Court said about this appellant, in 
Kemp vs. U. S., 42 W. L. R., 166, where this same act 

was involved: 

“It was optional with him either to act the part of 
an honest man or the part of a criminal. Without any 
influence from any one, he chose the latter course. 

This statement recognizes his criminal intent. 

It is respectfully submitted that the action of the Legisla¬ 
ture in passing this Act, and the action taken by the Board, 
is compatible with the laws and Constitution of the United 

States and the laws of the District of Columbia. 

H. Ralph Burton, 

Attorney for the Medical Society 
of the District of Columbia, 
Appearing as Amicus Curiae. 

George X. McLanahan, 

Of Counsel 













